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INTRODUCTION 


Brody (1975:9) captures the essence of our view of the 


deterrence problem: 


Confusion about the separate effects of deterrence and 
reformative measures means that it cannot easily be said 
of someone who has given up crime that it is because he 
has become afraid of the consequences or that it is 
because he has become a better person. To avoid having 
to make this difficult decision, the term 'correction' 
is frequently used to refer to change which has’ taken 
place for either reason. Nevertheless, in practice, the 
question has implications which are more than merely 
academic. Almost all developments in the disposal and 
treatment of offenders have necessarily been introduced 
not by those who dispense sentences but at the 
instigation of reformers and administrators, who have 
mostly been influenced by the conviction that reform can 
be achieved and is a more desirable goal than any other, 
despite the lack of any substantial evidence for this 
belief and the fact that those who pass sentence do not 
necesSarily share the same view. Evaluative research has 
Similarly been led into concentrating its skills and 
resources largely on to comparisons between traditional 
and therapeutic sentences. The results have on the 
whole, and certainly up to very recently, failed to show 
any substantial or consistent differences. This has been 
taken by some critics...to indicate that reformative 
ambitions have been unfounded, unrealistic and 
ineffective and to call for a return to more 
old-fashioned ideals, including more emphasis on _ the 
Geterrent value of sentences. It may, of course, be true 
that reformative innovations have little corrective 
value (although it has not been conclusively disproven), 
but it is also true that the relative deterrent value of 
different sentences is so far equally dubious. 


It seems reasonable to assume that almost all adults in 
Canada and the United States have, at some time, been deterred 
from a criminal offense by considering the possible legal 
consequences. However, this common sense assumption, or even 


ubiquitous individual personal experience, may not constitute a 


sufficient evidential basis for the justification of legal 


sanctions in terms of their intended deterrent effects. The 
guestion is whether the deterrent effects result in _ the 
suppression and reduction of more crime than, a) the 
consequences flowing from other kinds of legal sanctions, not 
justified by deterrence outcomes, or and/or b) any other factors 


other than legal sanctions. 


Answers to these two questions requires that the evidence 
show that the ratios, frequencies, percentages, degrees and or 
extent of suppressed or reduced crimes for deterrence oriented 
legal sanctions is equal to or more than other legal sanctions. 
This review of deterrence research argues that, with few and 
rare instances, such as anecdotal evidence about some police 


strikes, such evidence is not yet available. 


Drawing upon some nine bodies of research addressing the 
deterrence question, we contend that there is little or no 
evidence to suStain an empirically justified belief in the 
deterrent efficacy of legal sanctions. However, we go beyond a 
review of this literature and set out several arguments which 


document the mitigation of deterrent oriented legal sanctions. 


Our thesis, however, is not confined to deterrence oriented 
legal sanctions. We suggest that many factors mitigate the 


effects of any legal sanctions intend to produce specific, 


uniform outcomes. 


What follows, in Part A, is an overview of the many meanings 


of the word deterrence. The ambiguity generated by the 


WALL 


proliferation of meanings escalates the possibility of believing 
in deterrence while reducing the likelihood of systematic 


inquiry leading to definitive conclusions about deterrence 


effects. 


Part B of the review overviews the nine bodies of literature 
and describes some of the better known studies. The array of 
modes of researching deterrence and the several conclusions 
drawn by reviews and researchers illustrates the confusion 


Surrounding deterrence research. 


Part C sets out some of the major conceptual and 
methodological inadequacies in the deterrence research. These 
limitations are, in our views, of sufficient importance to lend 
credence to our conclusions, that deterrence as an outcome of 


legal sanctions, has neither been confirmed nor refuted. 


Part D sets out the review of studies that tend to document 


variables and factors that mitigate legal sanctions of any kind. 


These studies challenge the reformers' belief that 
intentions can be manifest in specific, uniform consequences. 
Our view applies equally to liberal and conservative reforms, as 


well as to all legal sanction philosophies. 
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PART A 


THE MANY MEANINGS OF THE TERM DETERRENCE 


Introduction 


The word "deterrence" has been used at least since the early 
sixteenth century. Originally derived from the Latin verb 
deterrere, meaning "to frighten away or from," the word has not 
undergone much etymological change.' However, the etymological 
meaning of the word "deter" does not meet the requirements of 
research or systematic inquiry. This section reviews some of the 
ways the word deterrence is used and points to some of the 
attempts to derive a stipulative definition in order to permit 
the researching of deterrence arguments. We suggest that the 
many meanings of this term may preclude any consensus and 
definitive conclusions about legal sanctions justified by their 


possible deterrent consequences. 
GENERAL DETERRENCE: THE INITIAL FORMULATION 


Initial attempts to formalize the idea of deterrence were 
made by Cesare Beccaria (1738-1794) and Jeremy Bentham 
(1748-1832). Bentham's study, The Rationale of Punishment 
(1811), is an elaboration of Beccaria's An Essay on Crime and 
Punishment (1764). Both works argue that the major purpose for 
the applicaton of legal sanctions is to achieve general 
deterrence, that is, to discourage*potential offenders from 


becoming actual offenders (Monachesi, 1955; Mazoni, 1964; 


Rothman, 1971:60; Bailey, 1971:9).3 


For Beccaria and Bentham, general deterrence occurs when 
legal consequences are attached to criminal acts and awarded to 
offenders so that others will rationally weigh the advantages of 
Criminal behaviour and choose acts resulting in the least pain. 
These students of deterrence believe that the legal consequences 


should result in "just enough" pain to tip decisions in favour 


of legal behaviour. 


Beccaria and Bentham argue that general deterrence is most 
likely if legal responses are certain to occur, that is, 
inevitable when someone commits a crime; if they are swift, in 
that they are quickly imposed and carried out; and if they are 
continuous, or applied frequently and regularly. These 
philosophers believe that legal responses that are mildly 
"harsh" but used frequently are more effective than severely 
"harsh" consequences imposed rarely. As a result of their 
emphasis on continuousness, they protest "extremely harsh" and 
"cruel" methods of treating criminals, and recommend the 
abolition of corporal and capital punishment. For Beccaria and 
Bentham, severity is less important’ than are certainty, 
swiftness, and continuousness of legal reactions to crime. 
Further, these writers believe that the judicious application of 
the law for persons committing minor offenses will produce a 
generalizing effect, deterring persons from the commission of 


both the minor and serious crimes. 


Beccaria and Bentham believe that general deterrence depends 


upon the general population knowing the consequences of breaking 


the law. As a result, they are advocates of public education 


about legal responses. 


To summarize, Beccaria and Bentham attempt to formally 
expand the idea of deterrence into that of general deterrence. 
Believing in an informed, rational public, they argue that the 
certain, swift, and continuous imposition of legal consequences 
upon offenders will discourage potential offenders from becoming 
actual criminals. They hold that "severe" sanctions will be 
necessary only when the above conditions are not met. 


(Cousineau, 1976:18) 
PERSPECTIVES ON DETERRENCE 


The use of the term deterrence is complicated by its many 
meanings. Modern literature focuses on various elements of the 
initial formulation of general deterrence by Beccaria and 
Bentham and interprets it in a variety of ways." For example, 
Bedau refers to the initial formulation as the "classical 
doctrine" and claims that severity, compulsion through fear, and 
deterrence of "others" rather than of the offender himself, are 
the main objectives (1967:261). Referring to the "classical 
school," Claster also points to fear and threat as its earmarks 
(1967:50). Gibbs maintains that "the deterrence proposition 
centres on the anticipation of certain and severe legal 
consequences" (1968:518). Mabbott states that the classical 
focus of "the deterrence theory" is the belief in the threat 


rather than the actual legal responses (1971:41). Schuessler 


contends that the fear of consequences is the basis of the 
"deterrent viewpoint” (1971:182). Teevan claims that the 
"traditional argument" stresses the deterrence of others from 
committing crimes similar to those of the offender (1972:153).°5 
These examples suggest that the term "deterrence" encompasses a 


variety of views which render it ambiguous. 


In the social science sense, there are as yet, no well 
articulated theories of deterrence (Bayleveld, 1980:315-316). 
The construct has not been developed past its “impressionistic 
Stage" (Wilkins, 1962:326). There have been suggestions that 
theories might be developed by incorporation of the construct 
into social exchange and social learning theories (Zimring and 
Heawkanc, 9)973:2*° Logan, 1971a:34-69; Tittle and Loganwei973:37); 


Gibbs, 1980). 


Legal Responses and Deterrence 


Despite common assumption, the constituents of a legal 
response are not obvious. Deterrence literature uses 
interchangeably such terms as "legal actions," "penalties," and 
"sanctions." Even when only one term, such aS "punishment," is 
used consistently, it may remain undefined and therefore subject 
to several interpretations, resulting in inferred meanings, 
contradictions, and inconsistencies. This confusion has led to a 
variety of perspectives on legal responses and their importance 
as agents of deterrence. Wilson (1980) among others argues that 
distinctions between such terms as "treatment" and "specific 
deterrence" may not be tenable. Further, Nettler (1982:6-8) 
notes that some legal responses to crime, Such aS arrest, may 


deter as well as, or act as a therapy. 


Legal Responses Defined 


For our purposes, a legal response is a consequence for an 
offense against the law, imposed by the state upon an actual or 
Supposed offender because of his offense. The consequence is 
imposed and carried out intentionally by persons who are 


authorities of the legal system in whose jurisdiction the 


offense occurs. ® 


This definition avoids some of the problems Surrounding the 


meaning of deterrence and legal response. Our definition does 


not include the purposes of legal responses and thus separates a 


legal response from the intended ends to which it may be put.’ 


Many definitions of legal responses beg the question, that 
is they define them in terms of their intended outcomes. Thus 
Cramton defines a legal sanction as "a _ preventative technique 
that involves the official imposition of consequences...for the 
the purposes of enforcing legal obligations" (1969:432, emphasis 
mine), and Cooper defines deterrence as "any measure designed 
actively to impede, discourage, or restrain the way in which 
another might think or act" (1973:164, emphasis mine). Grupp 
Simply notes that deterrence "is the primary purpose of the 


State's sanctions" (1971:71, emphasis mine). 


Our definition does not entail an a priori statement 
regarding the effectiveness of legal responses in achieving 
purposes. For example, Bloch and Geis claim a sanction to be a 
"social condition, situation, or force which has the capacity to 
constrain human behaviour or to compel it to fall within 
prescribed forms" (1965:35). In this assertion the sanction is 
effective by definition. Such definition are useless for 
inquiring, as they are tautological, a priori, and/or beg the 


question of effectiveness. 


Our definition is broad so as to enable us to include many 
views about the assumed deterrent effects of legal responses. 
Finally, our definition avoids the problematic term 


"punishment." Perspectives on legal responses and the 


relationships between the term punishment and the meaning of 


deterrence are discussed below. 
Forms of Legal Responses 


Students of deterrence are divided on the issue of which 
forms or legal responses constitute deterrents. Several authors 
contend that the threat of legal consequences per se actS aS a 
potent deterrent. This approach focuses on how the threats are 
perceived or viewed. This perspective is referred to as the 
law-on-the-books approach (Sutherland, 1925; Schuessler, 1952; 


Sellin, 1967; Schwartz, 1968; Mabbatt, 1971:41). 


In contrast, other authors postulate that the legal 
consequence must actually be imposed upon offenders before 
deterrence effects occur. This perspective is referred to as the 
law-in-action approach (Pound, 1942; Ball, 1955; Sutherland and 


Cressey, 1966; Armstrong, 1971; Silver, 1968). 
Kinds of Legal Responses 


Students defend different kinds of legal responses as _ the 


determinants of deterrence. 


Inculpation involves accusation and takes the forms of 
arrests, charges, prosecution, and trials. Some proponents 
insist that threats of inculpation are important variables in 
attaining deterrence (Walker, 1969:63-68; Nettler, 1982:6-8). 
Others maintain that inculpation must actually be carried out 


(Sjoquist, 1970; Logan, 1974: Tittle and Rowe, 1974). 


Adjudication is the kind of legal response concerning the 
attribution of guilt or innocence and involves trials up to, and 
including, acquittal or conviction. These legal consequence, 
whether threatened or carried out, receives little attention in 
discussions of deterrence (Barber and Wilson, 1968; Jayewardene, 


1972; Zimring and Hawkins, 1973:173). 


Legal sanctions are the legal consequences of disposition, 
that is, the awarding of sanctions to a convincted offender, and 
the legal consequences of implementation, that is, the actual 
Carrying out of the sentence. The threat of disposition and 
implementation is discussed in much of the literature, 
especially that on capital punishment (Sellin, 1967; Bedau, 
1967). Imprisonment, as an implemented legal sanction, is 
commonly discussed (Gibbs, 1968a: Tittle, 1969; Logan, 1973). In 
that this review focuses primarily on question of the possible 
deterrent effects of legal sanctions, we shall use this term 
interchangeably with the expressions legal responses, 


consequences, dispositions, sentences, and interventions. 
Types of Legal Responses 


Regardless of whether a legal response is discussed as a 
threat or aS an imposition as inculpation, adjudication, or 
legal sanction, there is argument that publicly supported 
responses are more potent deterrents than those lacking such 


support (Sutherland and Cressey, 1966:11; Chambliss, 1967). 


Dimensions of Legal Responses 


The dimensions of legal responses believed important by 
Beccaria (1764) and Bentham (1843) are certainty, swiftness, and 
continuousness. The relative importance of each of these three 
dimensions adds another aspect to the confusion Surrounding 


deterrence. 


Whereas the classical formulation holds severity to be the 
least important dimension, contemporary views tend to emphasize 
it. (Bailey, 1980). Andenaes suggests that legal responses, 
especially "punishments", are synonymous with severity 
(1952:176), and Bailey and Smith maintain that severity is the 
most frequently discussed and researched dimension of deterrence 


GiO722531.).. 


Legal students, on the other hand, tend to emphasize 
eenroint ys gA\Crampron, 61 96923427) ybut® with *1aoele agreement 
concerning what response is to be certain. Some argue for the 
certainty of sanctions (Packer, 1968:103), others for the 
certainty of inculpation (McGrath, 1965:8). Still others 
recommend combinations (Gibbs, 1968a:588). The dimensions of 


swiftness and continuousness have been neglected by contemporary 


Students (Bailey, 1980). 


The literature on deterrence lacks coherence because of the 
several perspectives on legal responses and deterrent effects. A 


further source of confusion derives from the ubiquitousness of 


the ambigious term "punishment". 
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Legal Responses and "Punishment" 


A commonly used term in discussions of deterrence is 
"punishment," but the meaning of this word is not clear. Some 
authors fail to define the term "punishment" altogether. For 
example, Toby (1964) considers at length the question of whether 
or not punishment is necessary for preventing criminal 
behaviour, but he does not provide a definition of this term. 
Sykes (1967), in an entire chapter, elaborately attempts to 
specify the conditions under which punishment may result in 


deterrence, without defining either punishment or deterrence. 


In other cases, the term "punishment" has been defined in 
several ways, so that its meaning is ambiguous. Thus, Bloch and 
Geis variously view punishment as any interference with the 
liberty of an individual, the infliction of an injury upon an 
individual, a technique to coerce acceptable behaviour, and the 
subjective perception of the intention of a program of social 


intervention (1965:497-499). 
Inculpation, Adjudication, and Punishment 


Inculpation and adjudication in themselves are not supposed 
to involve any legal intentions of "punishment". Yet it has been 
claimed that the "unpleasantness" associated with arrest and 
trial may constitute a greater deterrent than the court sentence 
(Zimring and Hawkins, 1973:173). As a result, some students 
suggest that the term punishment should be expanded to include 


arrest and trial (Chiricos and Waldo, 1970:215; Logan, 1974; 


11 


Rowe and Tittle, 1974). 
Legal Sanctions and Punishment 


The term legal sanction is often defined in terms of, 
"punishment".® For example, Hart asserts that a Sanction must be 
administered intentionally and must involve consequences 
considered to be painful (1969:5). Further, Sutherland and 
Cressey suggest that there are two essential ideas in the notion 
of "punishment" as a legal sanction: 

A) 1) is inflicted’ by? the’ group in its); corpormace 

capacity upon one who is regarded as a member of the 

Same group. 

b) It involves pain or suffering produced by design and 


justified by some value that the suffering is assumed to 
have. (1966:308) 


Deterrence and Punishment 


Whether the term "punishment" is confined to discussions of 
legai Sanctioning, or whether it refers to ‘inculpationsana 
adjudication, the meaning of the term "punishment" itself 
Creates difficulties in definitions of legal responses aeene 


concept of "punishment" may even prove to be unrelated to the 


Study of deterrence. 


Several problems in using the term "punishment" relate to 


the possible lack of correspondence between the amount of 


suffering intended and the amount, if any, actually experienced 


by the offender. Petrie (1967) argues that there are at least 


three kinds of responses to pain. Some persons are "reducers" 


and minimize their pain; others are "augmentors" who tend to 
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maximize their pain; some are "moderates" who are 


"stimulus-governed" and who neither Minimize nor maximize their 
pain. Petrie suggests an interesting hypothesis to the effect 
that juvenile delinquents, compared with non-delinquents, tend 


to be "reducers," and may therefore be less amendable to 


Moditvcatiom Lnrough “pain”. 


Another possible differential in the amounts of suffering 
experienced and those intended flows from the discovery that 
legal sanctions intended to be painful may be shorter than those 
not so intended. For example, there is some evidence that some 
"punitively oriented" judges and magistrates impose shorter 
prison Sentences than do "treatment oriented" judges and 
Magistrates (Wheeler, 1968; Wheeler et al., 1968; Hogarth, 
1971). In addition, the amount of suffering experienced versus 
the amount intended is difficult to ascertain when legal 
responses are awarded for more than one purpose, such as when 
they are intended to "rehabiltate" and "punish" the offender 
(Zimring and Hawkins, 1973:38). Further, the offender may 
interpret the intentions of his captors in a way which differs 
from their expectations. In regards to "treatment" versus 
"punishment," Lewis makes this point eloquently: 

Let us not be deceived by a name. To be taken without 

consent from my home and friends; to lose my liberty; to 

undergo all those assaults on my personality which 
modern psychotherapy knows how to deliver; to be remade 
after some pattern of "normality" hatached in a Viennese 
laboratory to which I never expressed allegience; to 
know that this process will never end until either my 
captors have succeeded or I have grown wise enough to 


cheat them with apparent success--who cares whether this 
is called Punishment or not? That it includes most of 
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the elements for which any punishment is feared--shame, 

exile, bondage, and years eaten by the locust==1— 

obvious. (1962:501) 

It may be impossible to assess the individual variations in 
vulnerability to suffering from legal responses. Small 
increments or decrements in legal responses allow for the 
greatest play of individual differences, but perhaps quantum 
leaps in the amounts of legal sanctions could reduce the 


distortion of possible deterrent effects produced by individual 


differences. 
General and Specific Deterrence and Punishment 


One of the major problems interfering with the evaluation of 
the effects of legal responses on crime results from the failure 
to consistently differentiate general from specific deterrence 
(CouSineau, 1973:153). Specific deterrence refers to the degree 
to which legal responses are effective in changing the behaviour 
of a particular offender who is subjected to them. General 
deterrence refers to the degree to which the legal responses for 


Criminals affect the behaviour of potential offenders. 


Punishment Disregarded 


A major problem with the concept of punishment is that it 
may not be relevant in the context of general deterrence. While 
general deterrence perspectives usually refer to punitive 
responses aS requirements for effectiveness, and while legal 


responses may reasonably be considered "intended" to be 
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"punitive", punishment refers to an individual's experience of a 
legal response, while the construct of general deterrence refers 
to how these responses, experienced by some, affect others. 


These two notions are qualitatively different. 
Experiences and Deterrence 


While legal responses are supposedly "punitive" to those who 
experience them directly, general deterrence concerns the ways 
these responses are supposedly experienced indirectly by 
potential offenders. Students of general deterrence treat the 
alleged indirect experiences of potential offenders in a variety 
of ways which can be grouped into two categories--reactions to 


the legal responses and reactions to the offensive behaviour. 
Reactions to Legal Responses 


Fear, generating restraint in the potential offender, is the 
reaction commonly referred to. It is clearly the fundamental 
concept in the arguments of Beccaria and Bentham, and this 
emphasis persits in modern literature (Vold, 1958; Coddington, 


(19712343). 


Fear may inhibit behaviour however, without altering 
criminal inclination or instilling abhorrence of such behaviour. 
Nietzche (1887) illustrates this point, noting that 

...the broad effects which can be obtained by punishment 
in man and beast are the increase in fear, the 
sharpening of the sense of cunning, the mastery of the 


desires: so that it is that punishment tames Man, but 
does not make him "better." (Bartlett, 1955:727). 


ise, 


Contemporary students describe several possible "emotional" 
agents of deterrence, some of which are related to fear, such as 
an "apprehensiveness component" (Matza, 1964: 168) or 
"intimidation" (Hawkins, 1971:163). Broader concepts of internal 
processes include "controls" (Tappan, 1960:247), "motivations" 
(Parker, 1968:42), "felt general response" (Van den Haag, 


1967:68), and "reinforcement" (Gibbs, 1968:518). 


Internal processes are believed to operate at several levels 
of awareness, such as the conscious level (Tappan, 1960:247), 
the preconscious level (Van den Haag, 1967:47), and the 
unconscious level (Parker, 1968:42). Several students, who focus 
on the conscious level (Claster, 1967; Henshel and Carey, 1972), 
believe that an awareness of what might happen results in 
deterrence. Others suggest that deterrence occurs when awareness 
becomes an expectation of what will happen (Jayewardene, 
1973:5). Some authors specify that this awareness must be based 
upon accurate knowledge about legal reactions (Beccaria, 1809; 
Bentham, 1843), while others maintain that accuracy is rare and 
unnecessary (California Assembly, 1968;% Mabbot, 1971:42; 
Henshel, 1972).'° 


A few students of deterrence state that awareness involves 
recognition of the similarity between oneself and the actual 


offender, suggesting that such indentification facilitates the 


deterrent effect (Nettler, 1974:33).1! 


Reactions to the Offensive Behaviour 


Some authors explain deterrence by emphasizing a direct 
reaction to legal responses. Others believe that legal responses 
deter by augmenting the internalization of reactions against the 


behaviours defined as offensive (Sutherland and Cressey, 


T966t117 'Osborne, 1968:157). In this sense, legal responses 
generates moral and "socio-pedagogical influences" (Andenaes, 
1966). Hawkins refers to this process as "the 


educative-moralizing function of the law," "the moral or 
socio-pedagogical influence of punishment," and "the educative 
and habituative effects of our penal sanctions" (1971:163). This 
approach emphasizes the part that legal responses supposedly 
play in facilitating the belief that disobedience is wrong and 


offensive in itself. 
Degrees of Deterrent Effects 


Deterrence is also discussed in terms of the extent of its 
occurrence. Total deterrence refers to deterrence aS a 
dichotomous effect, which either does or does not occur (Van den 
Haag, 1967:280). Partial deterrence refers to incremental 
effects, so that deterrence is described in terms of "more or 
less" (Jensen, 1969). Absolute deterrence concerns the potential 
of a specific legal response to deter, while marginal deterrence 
concerns the relative effectiveness of alternative legal 


responses (Zimring and Hawkins, 1973:14). 


Deterrence may also be considered as either »-direcuror 
indirect. Direct effects are thus held to occur when changes in 
legal responses alter the rates of criminality, independently of 
any other changes in the community. Indirect effects supposedly 
occur when changes in the legal responses alter the "normative 
climate" of a community, which in turn alters the rates of 


criminality (Bowers and Salem, 1972:428). 


Deterrent effects are also seen aS primary and secondary. 
Primary effects are "offense-specific," that is, legal responses 
to a specific crime act as deterrents only for that kind of 
crime. Secondary effects are "“offense-general," that is, the 
legal responses to a specific crime affect the rates of similar 


offenses. (Appel and Patterson, 1965:450). 
Who is Deterred? 


The question of who is deterred by legal responses is not 
obvious. The most frequent arguments refer to the entire society 
as being deterred by legal responses. This position entails the 
belief that all members of a society have a predilection for 
criminal involvement and that all "need" to be deterred 
(Blackstone, 1768:4; Wechsler and Michael, 19.7 32 72ioeeBadee 
1955:399). Other perspectives limit the range of the deterrable 
to those living in the community or the areas where the laws are 
enforced (Morris, 1966:631; Mundle, 1971:59). Yet, other views 
assume that the majority of the population abhors criminal acts 


and does not require deterrence (Dession, 1962:5; Osborne, 
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1968:157). Some authors narrow the scope of deterrence to very 
likely offenders (Ball, 1955:351; Wilkins, 1962:324; Wootton, 
1963:97). It is often accepted, however, that some arate 
as children, the retarded, the insane, and persons who are 
attracted by legal repercussions are not deterrable (Andenaes, 


1966:10; Zimring and Hawkins, 1973:98). 
The Sociological Perspective on Deterrence 


General deterrence is frequently viewed as a process taking 
place within individuals. Thus Bedau stipulatively defines 


deterrence as 


7e- @ gQiven punishment (P) is a deterrence for a given 
person (A) with respect to a given crime (C) at a_ given 
time (T) if and only if A does not commit C at T because 
he believes he runs some risk of P if he commits C, and 
A prefers, ceteris aribus, nots te tsuftfers (Py for 
committing C. (1970a:206) 


However, general deterrence is also approached as a 


sociological problem. Nettler advises: 


The public question... "What accounts for changes in 
Crime rates and differences in crime rates between 
populations?" ...is a sociological one. It asks for an 
explanation of the behaviour of aggregates. It need not 
receive the same kind of answer, then, as the 
psychological question that asks "Why did he do it?" 
(Nettler, 1974:12). 


Morris notes that specific deterrence refers to "the 


microcosm of the group of convicted criminals," whereas general 


hd " 
deterrence refers to "the macrocosm of society as a whole 


(1966:627). This construct is also implied in Bedau's 


differentiation between two types of deterrence which he 
designates "Deterrence One," defined above (Bedau, 1970a:206) 
and "Deterrence Two," which he defines as follows: 

...a given punishment (P) deters a given population (H) 

from a crime (C) to the degree (D) that the members of H 

do not commit C because they believe that they run the 


risk of P if they commit C, and ceteris paribus, they 
prefer not to suffer P for committing C. 


Summary 


What this section shows is that inquiry into deterrence is made 
problematic by the vast array of meanings of the word. Legal 
scholars nor researchers are clear on what aspects of legal 
responses are supposed to be doing the deterring. There is 
considerable debate over who is in principal, deterable, and the 
processes of how deterrence 1S supposed to take place. The 
attractiveness of the idea of deterrence may rest in its 
ambiguity, there is something in it for everyone. Ambiguity 
facilitates believing in deterrence. Systematic inquiry leading 


to consensus or definitive conclusions is denied by such 


ambiguity however. 
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NOTES 


The Oxford English English Dictionary defines "deter" as "to 
discourage and turn aside or restrain by fear; to frighten 
from anything; to restrain or keep back from acting or 
proceeding by any consideration of danger or trouble." 


From this point the terms general deterrence and deterrence 
will be used interchangeably unless otherwise specified. 


In most instances, quotations and references are cited from 
Primary sources. Some exceptions are made where the original 


work is in a language other than English, and where the 


original source is very old and the secondary source is 
considered reliable. 


Bedau states that the classic doctrine of deterrence in the 
view that 


...by far the most common way to employ a punishment 

as a preventive of crime is to adopt a sufficiently 
severe penalty so as to compel general deterrence 

out of fear of the consequences of disobedience 
N96 72 206)) 


Claster notes that the classical school of criminology 
"asserts that criminal behaviour can be deterred by fear of 
punishment" G1967':'80):. Schuessler contends that the 
deterrent viewpoint consists of the idea that “people are 
believed to be deterred because they fear punishment” 
(1952:55). For more comprehensive discussions of the 
classical school of criminology and the classical theory of 
deterrence, see Monachesi (1955); Vold (1958); Bloch and 
Geis (1965); Grupp (1971); Coddington (1971); and Reckless 
1973). 


Thus Teevan suggests that "the example set by a criminal 
getting punished will discouraged other persons from 
committing similar crimes" (1972:153, emphasis mine). See 
also Schwartz and  Skolnick (1962:133) and Armstrong 
(1971:27). The problem here is one of establishing classes 
of crime which are "Similar," once criteria for "similarity" 
have been established. 


This definition paraphrases Hart's definition of a legal 
Sanction (1969:5). 


Shwartz and Orleans specify a legal sanction to be “an 
officially imposed punishment aimed at enforcement of legal 
obligations (1967:274, emphasis mine). 


Gibbs (1966) provides a comprehensive discussion of the 
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general concept of sanction, in which he notes the problems 
of differential perception involved. Gibbs suggestS a 
differentiation between two components of the term sanction: 
hedonic components and inducement components. Hedonic 
components are phrased in terms of punishments and and 
rewards may be differentially defined by the administrators 
and the recipients of sanctions. Inducement components are 
phrased in terms of sanctions which are administered with 
the intention of the administrator encouraging or 
discouraging specific behaviour patterns in the person 
sanctioned. As such, they avoid some of the problematic 
aspects of the subjective nature of punishment. While the 
term punishment could be usefully employed to refer only to 
those sanctions which are intended to inhibit behaviour 
(whether or not they successfully do so), this usage does 
not reflect the dominant connotation of the term. 


For example, Ball suggests that among the factors which are 
necessary for the deterrent effect, are "the individual's 
knowledge of the law as well as the prescribed punishment” 
(1955:348). Meehl makes a more typical assertion when he 
simply states that "the general deterrence notion in 
criminal law presupposes knowledge (or, more precisely, 
belief)" (1971:74) with regard to sanctions. 


Proponents of the symbolic interactionistic perspective to 
deterrence claim that the objective, "real" responses are 
not important. It is what the individual thinks the 
responses are which determines his response (Henschel, 1972; 
Waldo and Chiricos, 1972). These views may have merit in the 
sense that the most accurate knowledge of legal responses 
appears to exist among those who have experienced them. For 
example, the California Assembly Committee on Criminal 
Procedure examined the extent to which the public was aware 
of legislative changes regarding the severity of possible 
legal sanctions. It reports that 


-.--a@ range of 21 to 40 per cent of the respondents 
had complete ignorance or were unable to even guess 
the maximum sentence for crimes. Furthermore, even 
among those who made an estimte, the per cent of 
correct responses ranged from 8 to 39 per cent. If 
one combined the number of correct responses into a 
Single index score of accuracy, no one person 
correctly answered all 11 questions about penalties, 
while, at the other extreme, 69 per cent of the 
respondents answered 3 or less items correctly. 


(California Assembly Committee on Criminal 
Procedure, 1968:12) 


For further elaboration of these data, see C h 
(1969:147-158). ’ e Crowthers 


Z2 


it es 


Schwartz and Skolnick suggest that the imposition of a 
Sanction, while intended as a matter of overt policy to 
deter the public at large, probably varies in its 
effectiveness as a deterrent, depending upon the extent to 
which potential offenders perceive themselves as similar to 
the sanctionee (1964:104). Nettler notes that 


.--it 1S...assumed, with some good evidence, that 
you and I will get the message more clearly, the 
more closely we identify ourselves with the 
miscreant. It 1S believed that the more we resemble 
the punished person, the more forcefully his penalty 
threatens us and deters us. (1974:33) 
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PART B- SOME RESEARCH ON DETERRENCE 


Deterrence Research 


Despite the importance of beliefs about deterrence, it is 
neither confirmed nor refuted by research (Cousineau, 1976:35). 
In fact, research is so limited in scope and inadequate in 
method that little progress has been made since the initial 
assertions by Becarria (1764) and Bentham (1811). This 


limitation is acknowledged by The President's Commission on Law 


ee 


although the criminal justice system presumably works to reduce 
crime by deterrence, this "method is extremely complex and our 
knowledge about it is very inadequate at present" (1967d:55). It 
also states that, until there iS a "major research program 
involving analysis and experimentation," decisions regarding 
deterrence "will be based on intuition rather than on observed 
fact." The research on deterrence since this observation does 


not lead us to any different conclusion. 


These statements are made in the face of many attempts to 
research deterrence. Essentially, nine bodies of literature are 
drawn upon for this overview, First, are the early studies of 
deterrence focusing on capital punishment for homicide by Dann 
(1935), Schuessler (1952), Sellin (1957), Savitz (1958), and 
Sellin (1961, 1965, 1966, 1967). Second, these studies are 
followed by several attempts to focus on legal responses for 
other offenses including the works of Butel (1957), Chambliss 


(1966), Claster (1967), Schwartz and Orleans (1967), Schwartz 
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(1968), Barber and Wilson (1968), Campbell and Ross (1968), 
Jensen (1969), Chiricos and Waldo (1970), Bailey, Gray, and 
Martin (1970), Salem and Bowers (1970), Jayewardene (1972), 
Bowers and Salem (1972), Fattah (1972), and Teevan (1:92.25): 


Bailey and Lott (1976), and Chilton (1982). 


Research on deterrence also includes three integrated series 
of studies. The third body of research began in sociology with 
the study by Gibbs (1968a), whose data is re-analyzed, and 
re-interpreted by Gray and Martin (1969), Bean and Cushing 
(1971), and Erickson and Gibbs (1973). A fourth group of studies 
is the SepieS in sociology initiated by Tittle 7 On96Eo77 
re-analyzed and re-interpreted by Logan (1972), and Tittle and 
Row (1974). A fifth series of integrated studies emerges in the 
economics literature, consisting of the work of Ehrlich (1972), 
Votery. and. .Phillips (1972), Phillips and Votery =@i972 
Carr-Hill vand Stern (1973), Ehrlich (1973), Orsagh  (1S72)ieand 
Syoguirse —~(1974), Swimner (1974), Cloninger (1975) Spaccem? 
(1975) Avio and Clark (1976, 1978), Danziger (1976), Holtmann 
and Yap (1978). anc Ehriich (198.4%), 


A sixth group of studies, emerging primarily from the 
methodological inadequacies of the above studies, focuses on the 
beliefs that persons have about legal Sanctions, and is found in 


the works of Claster (1967), Teevan (1976), Anderson et al 


(1977), Erickson & Gibbs (1979), Jenson et al (1979), Neopolitan 
(1980), Blumstein & Cohen (1980), Webb (1980), Paulen & Simpson 
(1981), Williams & Gibbs (1981), Grasmick ana Green (1981), 


26 


Minor & Harry (1982), Rankin & Wells (1982), Meier (1982), 
Richards & Tittle (1982), Palernaster et al (1983), Hollinger & 
Clark (1983), and Ekland-Olson et al (1984). 


The seventh group of studies are the legal sanction 
enhancement studies, especially those focusing on the addition 
of extra sanctions for offenders Carry guns. These are the 
studies of Messinger and Johnston (1978), Heumann and Loftin 
(1979), Loftin and McDowall (1981), Carlson (1982), Loftin, 


Heumann and McDowall (1983), and Lizatte and Zatz (forthcoming). 


The eighth group of research is reported by Zimring (1978) 


as the policy experiments in deterrence. 


There are also numerous attempts to summarize and evaluate 
Studies of deterrence (Andenaes, 1952: Schuessler, 1952; Ball, 
1955;" Toby," "1964>*> Andenaes, 1966: Biddle, 1969; Morris and 
Zimring, 1969: Osborne, 1969; Bedau, 1971; Bailey and Smith, 
1972: Brooker, 1972; Tittle and Logan, 1973; Cousineau, 1973; 
Bedau, 1973; Erickson and Gibbs, 1973; Tittle and Rowe, 1973; 
ZinrengeeandssHawkins:,)) 01973" Tullock, 1974; .Wellfordys 11974; 
Wilson, 1974; Blankston & Cramer, 1974; Silver, 1974; Cousineau, 
1976; Brody, 1976; Fattah, 1977; Barnard, 1977; TIELIEZ SIO 7B. 
Gibbs, 1978: Blumstein, Nagin and Cohen, 1979; Gibbs, 1979; 
Beyleveld, 1979; Beyleveld, 1980; Claassen, 1980: Cook, 1980; 
Fattah, 1981; van den Haag, 1982; Tonry, 1982; Cohen and Paris, 
1982; and Anderson, Harris and Miller, 1983). This constitutes 


the nineth body of literature we review. 
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Conclusions by the researchers and reviewers range Lr onpyene 
belief that the research "Shows" legal responses to be effective 
as deterrents (Tullock, 1974:110) to the contrary belief that 
legal responses may actually actuate crime (Schwartz and 
Orleans, 1967:276). Between these extremes a spectrum of 
conclusions attest that there is "Some" evidence for deterrence 
(Tittle and Logan, 1973:385), that research "shows" legal 
responses are not effective as deterrents (Sellin, 1967; Bedau, 
1967), and that the research is contradictory and inconclusive 


(Watdorana chiricos, 1972:522). 


The variety of conclusions about deterrence can be explained 
partially by the fact that researchers and reviewers use 
different constructs of deterrence, different measures of crime 
and legal responses, different sampling units for analyses, and 
a variety of research designs and statistical techniques (Meehl, 
1971; Erickson and Gibbs, 1973; Cousineau, 1973, 1974, 1976). 
For example, conclusions about deterrence are inferred from a 
variety of kinds of resSearch and sources of data, such as 
historical material (Rusche and Kirchheimer, 1939), case 
histories (Andenaes, 1966:962), experimental data on animals 
(Church, 1963) and humans (Aronfreed and Biber, 1965), the 
Statistical analysis of cross-sectional data (Gibbs, 1968a; 
Tittle, 1969), longitudinal data (Chiricos and Waldo, 1970), 
time-series data (Sellin, 1967; Barber and Wilson, 1968), and 
interrupted time-series data (Chambliss, 1966; 


Ross and 


Campbell, 1968). With few exceptions such research and the 
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implications for inferences about deterrence have not been 
critically examined, synthesized and/or integrated into any 
overall perspective on deterrence. (Waldo and Chrricosy 
19723524; Cousineau, 1973:153; Tittle and Logan, 1973, 


Cousineau, 1976). 


While the variety of conclusions can Partially be explained 
in terms of the above variations, it is our conclusion that 
almost all of these studies should be regarded as equivocal. 
Because of major conceptual and methodological problems, 
arguments about deterrence can neither be confirmed nor rejected 
to the degree or extent required for establishing definitive 
conclusions. (Cousineau,1976). Some of the studies of deterrence 


are described below. 
Some Initial Studies 


The initial studies of deterrence focus primarily on 
execution aS a possible general deterrent for the crime of 
murder. Emphasis is on of capital punishment, the legislative 
provision for it, or the publicity attendant upon the threat of 


execution. Some selected studies follow. 
Publicity and Homicide 


Dann studies the supposed impact of publicity about 
executions on homicide rates (1935). He argues that, af 
execution is a deterrence, the effect of well-publicized 


executions should show lower homicide rates ieee days 
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immediately following. This effect should be prominent in_ the 
community where the executed offender lives, where the offense 
had taken place, and where the trial and execution are well 


publicized. 


Dann is able to find five cases which met the above 
requirements. There was one case for each year for the years 
1927,. 1929, 1930). 1931), and *t9S2)em themsrca pyee or Philadelphia. 
Data on homicide for 60 days preceding and following execution 
were obtained from the coroner's office and checked with the 
prosecutor's office in order to eliminate any case which did not 


result in the offender being accountable for the death penalty. 


Dann determines the number of homicides for each of the five 
cases for the "before" and "after" time periods, which he sums 
up. He finds a total of 204 homicides, 91 in the time periods 
preceding execution and 113 cases following the executions. He 
then groups the homicides into 10-day periods for both the 
"before" and "after" time periods and compares each 10-day 
"before" time period with its appropriate 10-day "after" period. 
Of the total number of homicides, 19 resulted in sentences for 
murder, 9 in the "before" time period and 10 in the "after" time 
period. Dann concludes that this shows no evidence for the 


impact of well-publicized executions on the murder rate (1935). 


Savitz (1958) extends Dann's (1935) argument suggesting that 


the deterrent effect of capital punishment can be determined by 


assessing the impact of the "maximum publicitysuof Mtcraus 
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conviction and the sentencing to death" (19583 236) San te 
contends that publicity about the execution itself is often 
"perfunctory" and appears much later than does the publicity 


Surrounding the trial and sentence of death. 


Savitz examines four cases of murder (1948:339). He selects 
his cases from the newspaper, The Philadelphia Inquirer, where 
they received thirty to seventy inches of publicity. Using 
homicides known to the Philadelphia police, he examines the 
8-week period perior to and after each case. He SOrts from ald 
the homicides, those which he classified as "Possible Capital 
Crimes" (where the offender was probably eligible for execution) 
and those which were "Definite Capital Crimes" (where the 
prosecution proceeded on a charge of first-degree murder) 


(Savitz, 1958:340). 


Savitz analyses his data for each case for each week prior 
to and following sentencing. For each case, he computes the 
number of "Definite Capital Crimes" cases, the number of 
"Possible Capital Crimes" cases, and the total number of both 
types of cases. He then adds all the "Possible" and "Definite" 
murders for all four cases together to get the overall totals. 
These overall totals are then averaged for the "before" and 
"after" time periods. Savitz interpets his data as showing that 


there is no pattern to "indicate" deterrence (Savitz, 1958:341). 


Capital Punishment and Homicide 


fi) 


Schuessler (1952) uses the vital statistics on homicide, 
collected by the United States Census Bureau and the Federal 
Judicial Statistics, for data on executions for the years 1925 
to 1949 (1952:183-184). He asserts that, for the U.S. in 
general, homicide rates increase steadily from 1900 to 1926 and 
then decrease sharply until 1945, followed by an upward trend to 
about 1950. Schuessler (1952:184) claims that with some 
exceptions patterns of homicide rates in individual states are 
generally the same as the overall national pattern. Schuessler 
claims that homicide rates show large regional differences: low 
rates in New England and high rates in the South (1952:154). He 
States that these differences in homicide rates exist because 
murder is a complex sociological event--primarily a function of 


the season of the year, ecological area, race, and Sex. 


Schuessler claims that the rate of executions for persons 
sentenced to death remains constant from 1935 ake: 1943 
(1952:185). For the time period 1933 to 1939, 80 per cent of 
those sentenced to death were executed, while in the time period 
1940 to 1945, 81 per cent of those sentenced to death were 
executed. He states that these data contradict the belief that 
the ratio of executions to persons sentenced to death is 
declining. Schuessler also contends that, in terms of the 


numbers and percentages, executions remain proprotional to 


homicide (1952:185). 


Schuessler concludes that for the time period 1925 to 1949 


execution practices and policy are "fairly stable" and that the 
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changes in and differences among homicide rates "cannot be 


attributed to changes “in the use of the death penalty" 


(Schuessler, 1952:185). 


The analysis of homicide and execution for the United States 
in general is followed by a comparison of abolition and death 
penalty States (Schuessler, 1952:186). However, Schuessler 
classifies states in terms of the legal provision for the death 
penalty and does not use execution rates as before. He compares 
homicide rates per one hundred thousand of the population for 
Capital punishment and aboliton states for all states for the 
Vecromio7 swells, t938tand .1949....He interprets his )idataa as 
evidence that death penalty states have homicide rates that are 
two to three times higher than those for aboltion states 


(Schuessler, 1952:186). 


Schuessler's third analysis is of states grouped by 
contiguity, that is, where states share a common border and 
where at least one of the neighbouring states has the legal 
provision for capital punishment while the others do not 
(1952:187). He compares homicide rates for five groupings of 
such contiquous states for the years 1931 to 1935; 1939 to 1940; 
and 1941 to 1946. Schuessler states that his data indicates that 
the presence or absence of capital punishment makes no 


Gifference in the homicide rates (1952:186). 


European data are the basis for this researcher's fourth 


analysis. Using statistics from Sellin's (1950) submission to 
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the British Royal Commission on Capital Punishment, for the 
countries of Sweden from 1754 to 1942 and the Netherlands from 
1850 to 1927, the Swedish homicide rate per one hundred thousand 
of the population, and the Netherlands’ homicide rate per 
million of the population, are used to "illustrate the fact that 
the independence between murder rates and the death penalty is 


not a peculiarity of American culture" (Schuessler, 19527766)" 


The certainty of execution is the focus of Schuessler's 
fifth analysis (1952:189). He states that the correlation 
between executions in 1937 and 1949 is .48. When the risk of 
execution measured as the number of "executions-for-murder" per 
one thousand homicides for the years 1937 to 1949 in the 41 
death penalty states, the correlation with homicide rates is a 
negative, -.26. Schuessler interprets this finding as an 
"indication” of a slight tendency “for ~- the "homicide Wratesmro 


diminish as the probability of execution increases (1952:190). 


In order to determine the consistency of this slightly 
negative relationship between execution and murder rates, 
Schuessler groups the 41 death penalty states into four 
categories, depending upon their homicide rate (highest, 
upper-middle, lower-middle, lowest). By determining the average 
homicide and execution rate for each grouping, he finds the 


ratio of the average execution rate to the average homicide 


rate. 
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For the states in the highest, upper-middle, and 
lower-middle categories, the data are consistent with his report 
of an overall slightly negative relationship between execution 
and murder rates. However, because the category of states 
grouped as "lowest' in homicide rates show an increase in murder 
rates with an increase in execution rates, he points out that 


",..-the homicide rate does not consistently fall as risk of 


execution increase" (Schuessler, 1952:191; emphasis mine). Thus 
he concludes that these data are "negative evidence, refuting 


Geterrence theory (1952:191). 


In his final analysis, Schuessler takes 11 death penalty 
States from the years 1930 to 1949, which had a wide range of 
execution rates. He argues that, if deterrence arguments are 
valid, then states with a large number of executions in one year 
Should experience low murder rates the next year. Schuessler 
argues that, because some of the correlations between the number 
of executions and subsequent murders were high, and because of 
the correlations 4 were negative and 7 were positive, that 


execution and murder rates are independent (1952:191). 


Sellin (1961, 1967a, 1967g), probably the most commonly 
refered to opponent of deterrence, attempts to ascertain the 
effect of the legislative provision for the death penalty on 
homicide rates. He argues that this effect can be measured by 
comparing contiguous or neighbouring states where at least one 
State does not have the death penalt. Sellin then selects 5 


groups of 3 adjacent states and compares the homicide rates for 
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the states with capital punishment to those which do not. His) 5 
sets of states are compared on data for the years 1920 through 
1963, based upon homicides reported in the American Vital 
Statistics. Sellin assumes that, while homicide rates based on 
Vital Statistics include murder and manslaughter, the ratio of 


these two offenses remains constant over time and place. 


Sellin, like Schuessler (1952), presents his data in a 
series of charts showing the rates for each state in each of the 
5 sets. He does not provide any statistical analysis of the 
data, but asserts that the rates for each state in each set 
follow the same general pattern. He concludes that, from the 
data presented, it would not be possible to detect the states 
which had the legal provision for capital punishment from those 
which did not. Sellin concludes that these data are evidence for 
the ineffectiveness of capital punishment as a deterrent of 


homicide. 
Some Non-Capital Punishment and Studies 


While the initial studies focus primarily on capital 
punishment and general deterrence, other researchers have become 
interested in specific deterrence and the impact of various 


kinds of legal responses on offenses other than homicide. 


Beutel (1957) compares the sanctions in the law for passing 
bad cheques in Ameircan states with the actual number of such 
cases of passing such cheques. Finding that many who write these 


cheques are. professional Criminals, Beutel attempts to 
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investigate the supposed influence of legal provisions on 


habitual versus occasional offenders.. 


In Nebraska, enforcement of bad-cheques-laws varies markedly 
among different counties. The fact that writing bad cheques over 
thirty-five dollars is a felony in the state, does not seem to 
affect the rate of cheque-passing. In Colorado, passing bad 
cheques is a misdemeanour, while in Vermont it is not a criminal 
offense at all. Comparing Nebraska, Colorado, and Vermont by the 
number of bad cheques per one hundred of population, Beutel 
finds that Vermont has less than half the number of Nebraska, 


while Colorado has less than half as many as Vermont. 


The severity of penalties, Beutel concludes, has no 
relationship to the number of bad cheques passed. Further, he 
States that the seriousness of the legal consequences imposed on 
a convicted cheque writer is found to have no influence on _ the 
amount of money that the cheque is written for. Beutel 
formulates these "general" laws as a conclusion to this study: 
1. Laws will very rarely be enforced as are either written or 

intended. 

2. Inflexibility is often the death of a law in an evolving 
social system. 

3. Obsolete, unenforced or unenforceable laws, left unamended, 
may instigate the break-down of law enforcement. 


4. Severe "punishment" seems no greater a deterrent than less 


harsh laws. (1957). 
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Schwartz and Orleans attempt to predict the effects of 
different kinds of sanctions. They examine the questions: (1) 
Does threatening with sanctions discourage would-be offenders 
from breaking the law? (2) If it does, how is this effect 
achieved? (3) What are the indirect results of such 
"intimidation"? (4) How successful is “threatening” when 


compared with other types of sanctions? (1967) 


The authors choose income tax compliance as the area of 
inguiry for their study. They choose this topic because payment 
of taxes is a serious legal demand placed on virtually all 
American adults. Also, a very large percentage of the population 
pay their taxes. Consequently, many ethnically, religiously, and 
socially diverse groups may be studied and compared. As taxes 
are paid on a yearly basis, sequential observations can be made 


from a series of tax forms. 


Commonplace violations of income tax laws mean that those 
who do not pay may be compared with those who do. It allows’ for 
the estimation of the effect of different "motivations" in 
different taxpayers, as well as the discovery of which sanctions 
encourage Puls payment and which sanctions do not. The 
objectives of Schwartz and Orleans are: (1) to discover the 
reactions to sanctions involving "threats" and (2) to compare 


these results with appeals to taxpayers' "consciences". 


The methodology involves an experimental design. Two 


experimental and one control group are selected. These groups 
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are judged to be basically the same in social characteristics. 
Then the two experimental groups are subjected to two different 
types of sanctions to determine their reactions and compared to 


those of the control group which are not subjected to any 


Sanctions. 


Tax information on all groups is supplied by the Internal 
Revenue Department. The subjects are matched through residential 
information from census tracts. Income levels are ten thousand 
dollars or more to eliminate those whose income is too low to 
require reporting. AsSignment to the experimental and control 
groups is reportedly done at random. There are 92 people in the 
"control" group, 91 in the "conscience" group, and 89 in the 
"Sanction-treated" group. All groups are asked, one month before 
their returns are due, about their reactions to tax policies. 
Each of the groups is asked questions designed to draw out 
Particular reasons for paying taxes. The "sanction-treated" 
group is asked: "Under what conditions do you think the 
government should impose a jail sentence for the willful failure 
to pay taxes or interest?" Other questions emphasize the 
severity of government sanctions and the likelihood of 
apprehension. The "conscience" group is asked questions 
emphasizing the moral reasons for paying taxes, such as: “Js. the 
willful failure to pay taxes or interest an abdication of the 
duties of a citizen?" Other questions emphasize the 


Mey ; ‘ 
non-controversial uses of tax funds, a citizen s obligations, 


and personal integrity. The control group is given the same 
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basic questionnaire but without those questions which are 


appeals to the "conscience" or "threats of the law." 


The content of the questionnaires is analyzed to determine 
responses to the question, “What reasons do you think taxpayers 
might have for reporting all the interest they earn on their tax 
returns?" Schwartz and Orleans claim that many social variables 
influence attitudes toward tax payment. However, the overall 
findings are interpreted by Swartz and Orleans as suggesting 
that (1) inclination to pay taxes may be increased through 
threat of “"punishment," and (2) appeals to the taxpayer's 


"conscience" can be more effective than those threats (1967). 
Some Sociological Studies 


Two integrated series of studies on deterrence are found in 
primarily sociological criminological literature. These studies 
focus on the "Index Crimes" of homicide, robbery, burglary, 
larceny, rape and auto theft; using geopgrahic units of 
analysis, such as the state or province; creating indices of 
crime and legal responses based upon published secondary 
statistics; and applying sophisticated statistical techniques 
for analyzing the data. The researchers in each series, continue 
to expand and refine arguments about deterrence within each 
series, while also debating the relative merits of the two 
Streams (Logan, 1971b; Erickson and Gibbs, 1973). Further, some 
of the issues raised by these two research streams are resulting 


in some independent studies (Chiricos and Waldo, 1970; Teevan, 
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1972). 


Gibbs (1968a) initiates a new appraoch to the study of 
deterrence. He uses the Uniform Crime Reports and the National 
Prisoner Statistics to compute indices of certainty ana severity 
of legal responses imposed upon offenders. He measures the 
certainty of legal responses by the ratio of prison admissions 
divided by the number of crimes known to the police. He uses the 
median number of months served in prison by homicide offenders 


aS a meaSure of Severity. 


Gibbs attempts to determine the impact of the certainty and 
severity of imprisonment on homicide rates. His certainty index 
uses data for offenders admitted to prisons for homicide in 1960 
Givided by the number of homicides known to the police for the 
years 1959 and 1960. He calculates severity by determining the 
median number of months served for homicide by offenders in each 


State prison as of December 31st, 1960. 


Computing his indices for forty-eight coterminous states, 
Gibbs calculates the average annual rate of homicides known to 
the police per one hundred thousand of the population for the 
years 1959 to 1961 inclusive. Gibbs analyzes his data in four 
ways. First, in order to determine the importance of certainty, 
he compares state homicide rates between those above and those 
below the median level of certainty. He computes a correlation 
for these two groups of states and concludes that there iS an 


inverse relationship between certainty and homicide rates. 


4) 


Second, Gibbs analyzes his data for the importance of 
severity in the same way, and finds a Similar, though weaker, 


relationship between severity and homicide rates (1968a). 


Third, Gibbs compares the homicide rates for states above 
the median on certainty. and below the median on severity with 
those states below the median on certainty, and above the median 
on Severity. The correlations’ isi interpretedsy by Gibbs as 
indicating “thats: they homicide wnates ware: enor Significantly 


different between the two groupings. 


Finally, Gibbs compares states which are above the median in 
both certainty and severity with states below the median on both 
certainty and severity. Gibbs states that the overall pattern of 
correlations indicates an association, that is, severity and 
certainty are jointly negatively associated with homicide rates 


CISGE e573 ~52 4"). 


Gibbs' conclusion is reasonable, starting that, because 
homicide rates may be also affected by non-legal factors which 
are not controlled for in his study, the findings only "question 
the common assertion that no evidence exists for a relationship 
between legal reactions to crime and the crime rate® 


(1 968asi529)" 


Tittle, like Gibbs, examines the relationship between 
certainty and severity for all American states from statistics 


reported in the Uniform Crime Reports and the National Prisoner 


Statistics (1969:409-423). His measure of certainty is the 
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number of admissions to. state Prisons from 1959 to 1963, 
inclusive, divided by the number of crimes known to. the police 
from 1958 to 1962, inclusive. Severity is determined by the mean 
length of time served by prisoners released from state prisons 
in 1960. As a second measure of severity, Tittle uses the median 
sentence for offenders imprisoned in 1960. Tittle points out 
that this index differs from that of Gibbs (1968a) who uses the 
median number of "months served by persons actually in prison in 
1960 rather than the time served by those who had completed 


their prison tenure" (1969:413, footnote number 24). 


Tittle determines severity by the ratio of the average 
annual numbers of crimes known to the police from 1959 to 1963 


per one hundred thousand population as of 1960 (1969:418). 


Ineroducingsal series of control. indices, Tittle places the 
States into somewhat homogeneous groupings. He (1) measures 
urbanization by the proportion of the population living in 
cities of twenty-five thousand or more; (2) computes the level 
of education of the population using the median amount of 
education; (3) measures the age distribution of the population 
by the proportion of persons between the ages of fifteen and 
twenty-nine; (4) calculates the sex ratio for those of the 
population between the ages of fifteen and forty-nine; and (3) 
obtains a measure of the degree of "modernism" by calculating 
the proportion of persons in "non-farm occupations" (Tittle, 


1959:414). He asserts that these five variables are "important 


correlates of the amount of deviance" (1969:414). 
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certainty between the years 1950 and 1960 is calculated by 
subtracting the level of certainty for 1950 from the equivalent 
measure for 1960, and dividing this by the 1950 measure of 


certainty. 


Chiricos and Waldo gauge the severity of imprisonment by 
computing the median length of time served by inmates released. 
They compute these measures’ from the National Prisoner 
Statistics for the years 1960 and 1964 (1970:204). To assess the 
percentage change in severity between the two time periods, the 
authors subtract the measure of severity for 1960 from that for 
for 1964, and divide by the severity measure for 1960. Chiricos 
and Waldo compute crimes rates, in terms of the number of 
offenses known to the police per one hundred thousand of the 
population. They compute four average crime rates, for the years 
1950, 1851), and 1952- 1960, 1961, -and 1962* "19635 St0¢ 4yameanc 
1965: and for 1964, 1965, and 1966. 


The researchers calculate all their indices of severity and 
certainty and their crime rates for six of the "Crime Index" 
offenses, eliminating the seventh index offense category of "sex 
offenses' because of differences in definition and kinds of 
offenses between the Uniform Crime Reports and the National 
Prisoner Statistics. All these indices are computed for 


forty-eight conterminous states in the United States. 


Chiricos and Waldo (1970:206-207) analyze their data in 


three ways. To test for an association between certainty and 
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crime rates, they compare (1) the measure of certainty for 1950 
with the average crime rates for 1950, 1951, and 1952- (2)"the 
meaSure of association for the certainty level in 1960 with the 
average crime rates for 1960, 1961, and L9625e and. (3). ther 1963 
level of certainty with the average crime rates for the years 
1963, 1964, and 1965. The six offenses are reported as showing 
no negative relationships between levels of certainty and 


Subsequent crime rates (1970:207). 


The authors analyze severity by comparing the 1960 measure 
with the average crime rate for 1960, 1961, and 1962: and by 
comparing the severity measure for 1964 with the average crime 


rate for 1964, 1965, and 1966. 


Measures of association for the six offenses are interpreted 
as revealing no relationship between the severity index and 


subsequent crime rates (Chiricos and Waldo, 1970:208). 


Chiricos and Waldo then compute the percentage of change in 
certainty and the percentage change in subsequent crime rates 
for each of the six offenses. The percentage change between 1950 
and 1960 is compared with the percentage change in crime rates 
for the periods of 1955 to 1965; 1959 to 1965; and 1960 to 1965 
(1970:209). This procedure is repeated for data for certainty 
changes between 1950 and 1963 and between 1960 and 1963 with 
comparisons for subsequent changes in crime rates. This mode of 
analysis is repeated for the data on changes in severity and 


changes in crime rates. Chiricos and Waldo interpret the data as 
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providing no support for relationships between changes in 
certainty and severity and subsequent changes in crime rates 


(1970:210). 


Teevan (1972) uses the Canadian Crime Statistics, Statistics 
of Criminal and Other Offenses, and Correctional Institution 
Statistics, published by the Canadian Dominion Bureau of 
Statistics, to test for a possible! relatlonship }betweenmrne 


certainty and severity of legal responses and crime rates in 


Canada. 


Teevan is one of the few researchers of deterrence to use 
court data. Thus, his index of certainty is the percentage of 
court convictions from the number of crimes known to the police 


(1972:159). 


Teevan is also innovative in deterrence research because he 
uses, aS a crime rate, the total number of crimes known to the 


police per one hundred thousand of the population aged seven or 


older. 


Examining data for the years 1964 to 1967, Teevan concludes 
that there “has ‘been “a general) but: slight decline sunemene 
certainty of convictions accompanied by a general but slight 


increase in the crime rate (1972:160). 


Teevan then uses his index of certainty to determine the 
association for th specific offenses of rape, robbery, breaking 


and 4ntering, and murder. The analysis utilizes the data for 
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each offense, for each year from 1964 to 1969, incusive. Teevan 


concludes that for all the offenses there is a slight decrease 


in certaity and a slight increase in crime rates (1972:160-161). 


Teevan gauges the severity of legal response by computing 
the median time served by offenders released during the years 
under study for the offenses of robbery, rape, and breaking and 


entering (1972:162). 


The analysis of statistics for the years 1964 to 1968 
inclusive leads Teevan to infer that severity has remained 


constant and that crime rates have been increasing (1972:163). 
Some Economic Studies 


Econometricians research deterrence arguing that criminals 
can be treated as economic, rational beings, making decisions 
under risk. They see the choice between legal and illegal 
behaviour as a function of psychic and economic costs and the 
time invested in criminal behaviour to be partly a function of 
the perception of the certainty and severity of legal responses. 
These studies, like those in sociology, use geographic units of 
analysis, secondary statistics as sources of data, indexes of 
Crime and legal responses and sophisticated statistical 


analysis. 


Ehrlich (1972), probably the most frequently cited proponent 
of deterrence, argues that deterrence can be studied by using 


the assumptions that individual decisions to engage in illegal 


49 


versus legal activities is a function of the gains and costs 
associated with these pursuits. Two of the determinants of this 
choice are the certainty and severity of legal responses. 
Increases in either of these variables, with all else being 
equal, are held to reduce the incentives for crime. Ehrlich also 
argues that certainty and severity are responsed to differently 
by those who are risk preferers, risk neutral, and risk 
avoaiders. Further, individual choices are subject to the 
opportunities to work legitimiately and/or in criminal activity, 
the offenders capacity to bribe, employ legal counsel, the time 
needed learn the required skills, and previous convictions 


(Ehrlich, 1972:265). 


Ehrlich's approach is one which emphasizes the determinants 
of individual choice, but because there are no data available to 
measure these variables, he substitutes aggregate data for 
American states in order to test his theory. Using the Uniform 
Crime Reports and the National Prisoner Statistics as sources of 
data for the seven "index crimes," for the years 1940, 1950, and 
1960, Ehrlich attempts to test his argument about individuals at 


the aggregate level (1972:269). 


Ehrlich asserts that one can separate the measurement of 
incapacitation effects--that is, the lowering of crime rates due 
to the offenders being in prison--from deterrent effects. 
Ehrlich states that incapacitation applies only to offenders 
arrested and imprisoned, while deterrence affects "all actual 


and potential offenders" (1972:268). He contends” that 
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incapacitation can be measured by (P) the increase in the 
certainty and severity of legal responses, indexed as the rates 
of the number of offenders arrested and punished, divided by the 
total number of offenders at large, or (T), the number of 
previous sentences served by the offender. Ehrlich refers to 
previously published data which -indicates that for specific 
States these measures show "persistent and relatively steady 
differences." He argues further that incapacitation effects can 
be separated from deterrent effects by comparing the crime rates 
Pores (i) “states *where .P sand T are roughly equal in 
value--incapacitation--with (2) states where P and and T are 
Significantly different. He contends that when crime rates 
respond to differences between P and T, this indicates a 


deterrent effect (1972:269). 


Ehrlich uses multiple regression analysis to estimate the 
effect of certainty and severity upon crime rates. His crime 
rate consists of the number of offenses known to the police per 
Capita. (Note that Ehrlich's concept of all actual and potential 
offenders is inappropriately measured as offenses known to the 
police.) His certainty measure is computed as the ratio of 
commitments to federal and state prisons divided by offenses 
known to the police. He determines severity in terms of the 
average length of time served by inmates released during the 
year under study. In addition he points out"some of the major 
theoretical determinants of criminal activity" are in the per 


cent of the non-white population, the median family income, and 
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the percentage of families below one-half of the median family 
income. Further, he observes that while serious crimes are under 
reported and imprisonment is not the only way that offenders are 
treated, it is reasonable to assume that these two variables are 
randomly distributed in the population from time to time and 
place to place. His regression model for the crime rate is a 
function of (1) certainty of imprisonment, (2) severity of 
imprisonment, (3) median family income, (4) percentage of 
families below one-half of the median family income, (5) and an 
error term which is based on the assumption that the measurement 


error and variations among these variables are random. 


Since the crime rate may be a determinant of certainty and/ 
or severity, Ehrlich analyzes his data by excluding measures of 
the crime rate and determining the certainty for various 
determinants of criminal activity. For example, by comparing the 
certainty of arrest with the certainty of imprisonment 
separately for whites and non-whites, he believes that he has 


eliminated the effect of the crime rate on certainty (1972:275). 


Ehrlich also argues that the effect of certainty and 
severity of legal responss can be due to offenders shifting from 
one kind of criminal activity to another. For example, he claims 
that because offenders arrested for robbery are often convicted 
of burglary, that these two offenses are complementary. On the 
other hand, he claims that theft is a substitute for robbery. He 
proposes therefore, that increases in the certainty of arrest 


for buglary can reduce the rates of crime for both the offenses 


a2 


of robbery and burglary and increase the rates of offenses for 
theft. Offenders can shift from offenses which are complements 
to those which are substitutes. To test for this possibility, 
Ehrlich compares the crimes against property with those against 
the person. (This does not provide a test for Ehrlich's 
plausible argument, because his complementary and his substitute 
offenses are within the property offense group and the crimes 
against the person that he studies, that is, murder, rape, and 


assault, are not substitutes for property offenses.) 


Ehrlich interprets all of his data as supporting his 
contentions. He states that the magnitude and the signs of the 
various correlations all indicate support for the importance of 
certainty and severity in affecting criminal activity, and that 
evidence for states where P and T are about the same magnitude 
compared with states where P and T are very different permits 
the separation of incapacitation from deterrent effects 


Cenrminen, 919722275). 


Summary 


Our preamble to this review points out that research on 
deterrence leads to a variety of findings and conclusions. 
Further, our assertion that, to date, deterrence has neither 
been confirmed nor refuted by research is illustrated by our 
summary of some studies on deterrence. While each study has its 


own methodological flaws, there are major problems common to all 
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the percentage of families below one-half of the median family 
income. Further, he observes that while serious crimes are under 
reported and imprisonment is not the only way that offenders are 
treated, it is reasonable to assume that these two variables are 
randomly distributed in the population from time to time and 
place to place. His regression model for the crime rate isa 
function of (1) certainty of imprisonment, (2) severity of 
imprisonment, (3) median family income, (4) percentage of 
families below one-half of the median family income, (5) and an 
error term which is based on the assumption that the measurement 


error and variations among these variables are random. 


Since the crime rate may be a determinant of certainty and/ 
or severity, Ehrlich analyzes his data by excluding measures of 
the crime rate and determining the certainty for various 
determinants of criminal activity. For example, by comparing the 
certainty Of arrest with the certainty of imprisonment 
separately for whites and non-whites, he believes that he has 


eliminated the effect of the crime rate on certainty (1972:275). 


Ehrlich also argues that the effect of certainty and 
Severity of legal responss can be due to offenders shifting from 
one kind of criminal activity to another. For example, he claims 
that because offenders arrested for robbery are often convicted 
of burglary, that these two offenses are complementary. On the 
other hand, he claims that theft is a substitute for robbery. He 
proposes therefore, that increases in the certainty of arrest 


for buglary can reduce the rates of crime for both the offenses 


oy 


of robbery and burglary and increase the rates of offenses for 
theft. Offenders can shift from offenses which are complements 
to those which are substitutes. To test for this possibility, 
Ehrlich compares the crimes against property with those against 
the person. (This does not provide a test for Ehrlich's 
plausible argument, because his complementary and his substitute 
offenses are within the property offense group and the crimes 
against the person that he studies, that is, murder, rape, and 


assault, are not substitutes for property offenses.) 


Bierce eeintercprets all of his data as supporting “his 
contentions. He states that the magnitude and the signs of the 
various correlations all indicate support for the importance of 
certainty and severity in affecting criminal activity, and that 
evidence for states where P and T are about the same magnitude 
compared with states where P and T are very different permits 
the separation of incapacitation from deterrent effects 


Cepriien,, 1972:275). 


Summary 


Our preamble to this review points out that research on 
deterrence leads to a variety of findings and conclusions. 
Further, our assertion that, to date, deterrence has neither 
been confirmed nor refuted by research is illustrated by our 
summary of some studies on deterrence. While each study has its 


own methodological flaws, there are major problems common to all 


oe 


of the studies on deterrence. In addition, there are 


requirements for an adequate test of deterrence that have not 


been met by any of these studies. 
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PART C 


SOME METHOLODOGICAL AND CONCEPTUAL ISSUES IN DETERRENCE RESEARCH 


oD 


Introduction 


The methodological and conceptual issues in deterrence 
research are of such a critical nature that the most plausible 
conclusion is that, with some very few and isolated cases, the 
bulk of deterrence research is equivocal. Thus arguments about 
deterrence are neither confirmed nor refuted on the basis of the 


research to date. 


A list of major methodological problems and conceptual 
issues would be of considerable length. Therefore, what follows, 
is an analysis of a few of the problems which cut across almost 
all of the major attempts to access deterrence arguments. First, 
we begin by drawing attention to the problems associated with 
uSing crime rates aS measures of the consequences of legal 
Sanctions designed for deterrence effects. Second, we outline 
Critical problems in the conceptualization and measurement of 


legal sanctions themselves. 


CRIME RATES FOR DETERRENCE RESEARCH 

Difficulties in inferring conclusions from data are only 
part of the trouble in thinking about deterrence. There remain 
questions about the quality of the data themselves. In order to 
research deterrence we need a reliable and valid measurement of 
Crime over time. A crime rate measurement over time is required 


which consists of a numerator, representing units of crime, 
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divided by a denominator, representing the population-at-risk, 
within a given time period.’ Since deterrence literature 
contains varying applications of crime rates, as well as varying 
formulations of the numerator and denominator, it is important 
to analyze some characteristics of these elements in order to 


avoid ambiguity. 


THE NUMERATOR 


Crime rates are measured from different vantage points for 
different purposes and it is difficult therefore to define their 
common basis.* It is not the "correctness" of alternative crime 
rates, but their applicability to specific problems, which 
requires definition. In order to establish an accurate numerator 
for the determination of a realistic crime rate, we must first 
attempt to identify three elements: (1) Should the numerator 
express the number of offenses or the number of offenders? (2) 
If we employ offenders, should the numerator express offenders 
in toto or specific kinds of offenders? (3) Should the numerator 


express the frequency or the gravity of crime, or both? 
Offenses Versus Offenders 


Crime rates may be expressed either by the number of 
offenses committed or by the number of offenders. The latter 
method appears to be more accurate for use in deterrence 


Studies. Preference for the use of the "offender rate" is based 
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on such factors as: (1) deterrence concerns the effects of legal 
responses on persons, and (2) information from the offender is 
often required before the offense itself can be established (for 
example, to distinguish murder from manslaughter).?Furthermore, 
by employing an “offender rate," we can include or exclude 
juveniles and the insane,“ since the philosophy of legal 


responses for these persons is rarely based on deterrence. 
Total Offenders Versus Offense-Specific Offender Rates 


Beccaria argues that legal responses for minor crimes will 
produce a "generalizing effect" so that serious crimes will also 
be deterred (Manzoni, 1964:57). Contemporary students of 
deterrence, however, rarely proposed a crime rate based _ upon 
total offenses or offenders. Most studies use "offense-specific"” 
Crime rates and, to date, no one uses "offender-specific” rates. 
While "total-offender" rates would be in keeping with Beccaria's 
idea of a generalizing effect, "“offender-specific" crime rates 


also provide a reasonable measure for testing deterrence 


arguments. 
Initial Offenders; New and First Offenders 


If we assume deterrence to be "“offense-specific," then a 
revealing indicator is the rate of initial offenders. This group 
includes both first offenders, that is, those who have 
previously committed neither the offense in question nor any 
other offense, and new offenders, that is, those who have not 


previously committed the offense in question but have commited 
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Other offenses.* A basic concept in law expresses the view that 
recidivist offenders differ from initial offenders in that they 


are subject to specific deterrence and, therefore, require a 


different response. 


The number of persons who can be excluded under this 
criterion is difficult to estimate, given the paucity of data. 
Christensen is one of the few criminologists to attempt to 
measure crime in terms of the percentage of population which has 
a record of arrest for a non-traffic offense, and the percentage 
of the population convicted of such an offense (1967:216). 
Christensen's use Of "VUEGuY Sarrest aeratiolelands “virgin 
COnvactrOn ratro  'could=beetapplied’ to the ostudy of initial 
offenders (1967:216). However, researchers to date appear not to 
distinguish between initial, new and first offenders in 
measuring crime rates for the analysis of deterrence (Cousineau, 


NOSE. Woo) 
Serious Initial Offenders 


The evaluation of deterrence may be limited to the impact 
that legal responses have on Serious crimes. Coincident with 
public interest, these crimes are the traditional concern of 
deterrence Studies. Various researchers have attempted to 
determine which crimes are believed to be the serious one 
through assessing the opinions of the general public,® persons 
involved in the administration of justice,’ and university 


students.® Legal definitions and descriptions of criminal events 
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are also examined. ® 
Frequency Versus Gravity of Crime 


A reliable measurement of crime for the purpose of 
evaluating deterrence should distinguish between the number of 
offenses and offenders and the gravity of the offenses. It is 
possible that legal responses which affect the frequency of 
crime do not correspondingly affect the gravity of crime. 
Similarly, some legal consequences may reduce the gravity of 


crimes but not their frequency. 


Gravity refers to the relative harmfulness within a _ given 
offense category; '° its measurement has received little 
attention in criminology, except perhaps in the work of Sellin 
and Wolfgang (1964). There appears to be only one deterrence 
study to date which considers the gravity as well as _ the 
frequency of offenses. Schwartz (1968:513) suggests that legal 
responses not only affect the number but also the gravity of 
responses. To test his hypothesis, Schwartz examines trends in 
forcible rape for several months before and after supposed 
increases in the legislated sanctions for this offense. Using 
the Sellin-Wolfgang scale, Schwartz categorizes the gravity of 
cases on the basis of two criteria: (1) whether the rape results 
in bodily harm and (2) the extent of bodily harm as measured by 


hospitalization (Schwartz, 1968). 


Frequency of crime can be measured by (a) the number of 


convictions or (b) the number of arrests, or (c) the "crimes 
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known to the police." Some students of deterrence consider only 
number of convictions as measures of crime (Tappan, 1969; 
Giffen, 1965). While this approach is legally proper, it may be 
too restrictive to be used for the study of deterrence. Sellin 
(1931:341), noting that conviction rates represent the end of a 
series of steps involving a number of non-legal factors, argues 
that the "best" crime rate is that procedurally closest to the 
phenomenon of interest. That is, if one is interested in 
investigating rates of offenses, then crimes known to the police 
constitute the best index; if one is interested in determining 
the rates of offenders, then arrests form the best index (Sellin 


and Wolfgang, 1964:59).'' 


For the evaluation of deterrence it seems appropriate to use 
the arrest rate for serious initial offenders as an index for 
frequency of crime. In addition, arrest data are believed to be 
more reliable than court data, especially when serious crimes 
arewsconusidered (Wolfgang, 1958:173; Turk, 1969; Ferdinand, 
1970). To date, however, no studies of deterrence employ such a 


PALe. 


It is known that the amount of actual crime exceeds that 
recorded as offenses known to the police. There is considerable 
agreement that inhibiting factors, such as knowing the offender, 
are responsible for the discrepancy between actual crime and its 
recording, but we do not know if these factors operate 
consistently, either in degree or direction. This lack of 


information may not interfere significantly with crime counts 1n 
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general, yet it presents a serious problem in the evaluation of 


deterrence. 


Since it is nearly impossible to know the true extent of 
criminal behaviour, deterrence arguments can only be tested by 
assuming that a constant proportion of all crimes are unreported 
and unrecorded. If one accepts Walker's estimate that half the 
number of crimes remain unreported (1971:15-28), and if that 
proportion can be assumed to be constant over time and location, 
then assertions about increases or decreaseS in crime are 
plausible. As Quetelet observes, statistics of crimes "would be 
of no utility if we did not tacitly assume that there exists a 
nearly invariable relationship between offenses known and 
adjudicated and the total unknown sum of offenses committed" 


(Wolfgang, 1963:713). 


Unfortunately, a more plausible contention is that such an 
assumption is debatable. While it may be possible to identify 
the factors affecting the measurement of crime, there is no 
reason to assume that they remain constant or continue to 
operate in the same direction.'?In summary, as long as_ the 
actual amount of crime remains unknown, and as long as the 
relation between tallies of crime and the real amount of crime 


cannot be specified, it is nearly impossible to evaluate the 


deterrent effect of legal sanctions. 


THE DENOMINATOR 


62 


The second major variable in the establishment of a crime 
rate appropriate to the evaluation of deterrence is the 
denominator.'? If the assumption is made that deterrence affects 
everyone, then the population-at-risk would be the entire 
population, but if only segments of the population are eligible 
to commit serious crimes, then it is possible the denominator 
can be refined. Further, if it is assumed that only certain 
segments of the population have a proclivity for serious crimes, 


then the denominator can also be modified accordingly. 
Blagibality 


One obvious criterion of eligupr lity LS ay place.) (ot 
residence.'* To be deterred, presumably one must live within an 
area subject to the legal responses. Depending on the offense in 
question, cone may be a Natnon.’ > a province, '® a 
Mumia palit vewmun. ove City, © ‘a).Sudicialis district); «orsagpolice 
precinct (McClintock and Avison, 1968). A second criterion of 
eligibility is age. To define the basic population-at-risk, some 
would exclude some children;'® generally, the legal age of 
responsibility v6 /thettcut-off _points6° eAcsthird- cuyterion 
requires mental competence and, therefore, excludes at least 
those institutionalized for mental illness (Turk, 1969:19). 
Since deterrence is often viewed as offense-specific, a fourth 
criterion requires the exclusion of those whose individual 
characteristics make them ineligible to commit a specific kind 
of crime; for example, males cannot have abortions.?! Finally, 


for assessing general deterrence, if initial offenders are the 


63 


relevant data, then the denominator must exclude all who have a 


previous record for the offense in question. 
Proclivity 


Tolstoy claims that the "seeds of crime" are in all of us 
(Nettler, 1974a:vii). If this is true, then the whole of society 
is capable of criminal involvement in all forms of crime, and 
the possibility of crime can be assumed without measurement. On 
the other hand is the contention that only a proportion of the 
population has a “proclivity,” ““inelinatvony se pHopelct: van 


"predisposition," or “predilection” ‘for criminalvaccs.-- 
Determining Proclivity 


Banfield (1968) suggests that an individual's "proneness" to 
crime depends upon a combination of at least two variables: his 
"propensity" to crime, which, he argues, is a function of 
preconventional morality, a short ttime horizon, and low ego 
strength; and his "incentive" to crime, which is determined by 
Situational factors. Zimring and Hawkins present a typology for 
the determination of; proclivity, (1968:104) .§the = criminal 
category consists of persons who participate in a given form of 
Criminal behavior; the criminal group comprises those persons 
within the criminal category who are known and on whom we _ have 
information concerning their social and psychological 
attributes; the marginal category consists of those who are the 
next most likely to commit the crimes in question; and the 


marginal group is the identifiable portion of the marginal 
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category, Similar to the criminal group in psychological and 
social attributes. Unfortunately, criminological knowledge does 
not provide sufficient data on these important Categories for 


the measurement of deterrent effects. 


SUMMARY 


If we assume that the determination of deterrence effects 
rests, in part, upon of a realistic crime rate, then no study of 
deterrence has yet employed an appropriate crime rate. Most 
Studies use the number of crimes "known to the police” as a 
Numerator, but this mumber does not permit a guess of the 
numbers of persons involved, nor does it distinguish between 
initial and recidivist offenders, or allow for the exclusion of 
those not seen as deterable, such as very young children or the 
insane. Although arrest rates allow the formulation of offender 
and offense-specific crime rates, and although most studies are 
concerned with serious offenses, offender-specific arrest rates 
have yet to be accurately produced. Similarly, the majority of 
deterrence studies use the entire population as the denominator 
in determining the crime rate. AS a result, many rates are given 
in terms of the number of crimes per hundred thousand of the 
population assuming census date to be highly reliable and 
without excluding children, the institutionalized, recidivists, 
or sexes when the crime in question is sexually-specific 
(Cousineau, 1973:154). Despite the contributions of Banfield 
(1968) and Zimring and Hawkins (1968), students of deterrence 


are not attempting to compute a crime rate with a denominator 


65 


consisting of those "most likely" to commit the offense 
(Cousineau, 1973:155, Cousineau, 1976:176). No study appears to 
use a denominator focusing on the population-at-risk and taking 
into consideration factors of eligibility and/or proclivity. 
Thus, so far neither a numerator nor a denominator has been 
established which might produce a realistic crime rate to be 


used in testing the deterrence arguments. 


While the study of deterrence is impaired by the lack of 
adequate measures of crime, students of deterrence have attended 
even less to the requirements for meaSuring legal responses. It 


is to this problem that we now turn. 
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CONCEPTUALIZING AND MEASURING LEGAL RESPONSES FOR DETERRENCE 
RESEARCH 


In studying specific or general deterrence, researchers 
focus on the legal responses as specified by the 
law-on-the-books and/or by the law-in-action. However, the 
consequences specified by law are not always the ones imposed. 2? 
Further the severity of the law-on-the-books is hard to 
determine; the gradations of legal responses often leave a range 
so large that without some form of measurement severity cannot 
be gauged.*“ Some students of deterrence argue that evaluation 
involves accounting for the certainty, swiftness, and severity 
of legal responses, but these factors can only be evaluated when 
the responses actually occur and then can be measured. Both the 
legal responses-in-action and the laws-on-the-books are seen as 
appropriate indicators for studies of deterrence by many 


researchers. 


Several studies of deterrence assess legal responses only in 
terms of the purported severity of possible sanctions on the 
books. This is particular common in the testing for the possible 
deterrent effect of execution. In America, crime rates for 
States with the legislative provision for death are compared 
with those which do not have such legislation (Sutherland, 1925; 
Schuessler, 1952; Bailey, 1973:20. A single state is also 
compared before and after the abolition or re-introduction of 


the death penalty (Bedau, 1967; Sutherland and Cressey, 1970; 
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Bailey, 1973:30. These studies, however, do not take into 
account the possibility that legsilative provisions for the 
death sentence are not the same as conviction rates, which in 
turn are not the same as execution rates (Barber and Wilson, 
1968). Jayewardene (1972:9) points out that execution is a 
function of) the. probability ofj@being— detected: arrested, 
charged, tried, convicted, sentenced to death, and of being 


executed (1972:9). 


Drastic changes in legislation may not provide for a test of 
deterrence. Schwartz (1968) uses legislative changes** in the 
penalties for forcible and attempted rape?® as indicators of 
changes in legal responses, yet he does not refer to _ the 
frequency of the imposition of the new sanctions.*’ The range of 
these potential sanctions is so large that, in the absence of 
information on actual dispositions, severity is difficult to 
measure. These considerations warrant that the law-on-the-books 
is probably a poor measure of legal responses for the evaluation 


of deterrence. 


Further, law-on-the-books does not allow vor the 
determination of certainty and swiftness of legal responses. 
These dimensions represent essential elements in many, if not 
most deterrence arguments and without them any testing of 
deterrence is attenuated. In addition, it may be that increases 
in the severity of law-on-the-books reduces the certainty and 
swiftness of laws-in-action and, in turn, decrease deterrent 


effects. In the Connecticut "Speed Crackdown," legislative 
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changes were introduced to deter speeding by) Sgetting sitough" 
through increases in fines, suspension of licenses, and prison 
sentences (Campbell and Ross, 1968; Glass, 1968). As a result, 
the discrepancy between law-on-the-books and the law-in-action 
became clearly apparent. The research claims that law enforcers 
are more reluctant to act when sanctions are "too severe." As a 
result, there is a reduction in certainty and swiftness of 
Sanctions. Changes in the law-on-the-books may indicate changes 
in law-in-action, but the exact nature of this relationship, as 
demonstrated in the "Connecticut Crackdown," is difficult to 


establish. 
LEGAL RESPONSES FOR INITIAL VERSUS RECIDIVIST OFFENDERS 


It seems reasonable to argue that a crime rate consisting of 
initial offenders be used as an indicator of the relationship 
between legal responses and crime. In addition, legal scholars 
defend the idea that legal responses for initial offenders 
should differ from those for others. Available data appear to 


Support this theory. 


It is often stated that would-be offfenders are more likely 
to be affected by legal responses designed for people resembling 
themselves (Nettler, 1974a:33). It is judicial custom to 
consider the offender's previous record prior to imposing a 
legal response. It is also generally contended that initial 
offenders should receive legal sanctions different from those 


given to recidivists.?® As a result, initial offenders are less 
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likely to be incarcerated,** and more likely to serve shorter 
sentences, than are recidivists.?° There is evidence that the 
certainty of conviction due to plea bargaining?! and the 
subsequent length of sentences are different for initial 
offenders than for recidivists.?2 These findings indicate that 
the legal responses imposed on initial offenders are different 
from those imposed on recidivists. Yet no assessment to date 


uses legal responses for initial offenders Ss an index for 


assessing deterrence. ?? 
SWIFTNESS OF LEGAL RESPONSES 


The concept of celerity refers to the time involved from the 
commission of an offense to the administration of the legal 
sanction. It iS applicable to all stages of legal responses up 
to conviction and the imposition of sanctions.?* Perhaps 
celerity is best expressed as a cumulative index summarizing the 
time taken between the commisison of a crime through arrest to 
disposition. Presumably, it can also be applied to intermediate 
steps, yet there has been only one study of deterrence that 
involves the assessment of the swiftness of the legal responses 


(Bailey, 1980).35 
CERTAINTY OF LEGAL RESPONSE 


Certainty of legal responses involves a chain of events 
consisting of the likelihood that an offender will be detected, 
arrested, charged, tried, and convicted. Certainty can be 


ascribed to both offenses and the offenders?® but because 
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deterrence concerns the latter, the certainty of responses to 


offenders provides an appropriate indicator for the evaluation 


of deterrence, 


Unfortunately, most research does not provide an appropriate 
measurement of certainty. Most studies use an index consisting 
of a denominator representing the number of crimes known to the 
police, and a numerator representing the number of persons known 
to have experienced a particular kind of sanction. For example, 
Gibbs (1968a) measures certainty by a ratio of the numbers of 
persons admitted to prison for the crime of homicide over the 
number of homicides known to the police. Tittle (1969) gauges 
certainty as the ratio of the number of persons admitted to 
prison over the number of crimes known to the police. Similar 
indices are formulated by Bailey, Gray, and Martin (1970), 
Ghivicosssand Waldo (1970), Logan. (1970), Sjoquist (1970), 


Bhuiven (1972, 1973), and Orsagh (1973). 


Toward thesescases, however, a ‘failure. ‘to ) differentiate 
certainty in terms of offenses from certainty in terms of 
offenders introduces a degree of unreliability and invalidity. 
These studies do not account for such possibilities of one 
offender having committed a number of offenses, or conversely, 
the involvement of several offenders in one offense. The 
research to date thus fails to provide an appropriate measure of 
certainty. Indices which focus on offenses do not contribute any 
data about offenders representing the primary units of analysis 


in the study of deterrence. 
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SEVERITY OF LEGAL RESPONSES 


The element of severity of legal responses is applied mainly 
to sanctions. There are several kinds of legal consequences, for 
example, those which: (a) restrain mobility and _ personal 
freedom, (b) deprive the individual of his property, (c) enforce 
labour, or (d) terminate the offender's life (Bloch and Geis, 
1954:34: Zimring and Hawkins, 1973:173-194). These consequences 
may be achieved by legal sanctions such as suspended sentence, 
probation, fines, restitution, capital and corporal punishment, 
sterilization and castration, and various forms of imprisonment 
(Tappan, 1960:421-436). Deterrence studies, however, tend to 
focus generally on only two kinds of sanctions: capital 


punishment and imprisonment. 
Severity and the Death Penalty 


Considerations about the severity of execution results in 
several views. Beccaria opposes the death penalty because he 
thinks it is less severe than life imprisonment (Manzoni, 
1964:48). Goyer also raises the question whether or not life 
imprisonment is more severe than execution (1972:86). Tullock 
argues that life imprisonment is frequently considered more 
severe than execution, even in the eyes of the potential 
murderer (1974:104). It is also worthwhile to note that the 


severity of execution has been subject to some legal contention 


(Long, 1973:219). 
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Regardless of these considerations, many contemporary 
students of deterrence consider execution to be the most severe 
Sanction. Researchers assume that the severity of execution is 
responsible for its status as a possible deterrent (Sutherland, 
1925; Schuessler, 1952; Savitz, 1958: Sellin, 1967: Bedau, 1967; 
Bailey, 1973). 


Severity and Imprisonment 


The other legal sanction commonly examined in studies of 
deterrence 1S imprisonment. With regard to imprisonment, 
severity is considered to be proportional to the length of time 
served in prison (Gibbs, 1968a; Tittle, 1969; Gray and Martin, 
NIG; —Chiricos “and Waldo, 1970; Bean and Cushing, 1971: Logan, 
1972; Jayewardene, 1972; Bowers and Salem, 1972; Teevan, 1972; 
Ehrlich, 1972; Votery and Phillips, 1972; Phillips and Votery, 
ioycemearr-Hid! ang, Stern, 1972: Ehrlich, 1973; ‘and Orsagh, 
1973).3’7 The emphasis on the severity of imprisonment also 
results in certain limitations for assessing deterrence 


Primarily because it is an atypical sanction. ?® 
THE PROBLEMS OF DEFINING SEVERITY 


Researchers appear to avoid defining and measuring severity 
vis-a-vis both these sanctions--capital punishment and 
imprisonment. Observing this problem, Green concludes that 

...the various types of penalties are incommensurable in 


terms of some common unit of measurement. Although we 


can say that one type of penalty is more severe than 
another, it would be impossible to state objectively the 
length of term of probation or the amount of fine that 
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would equate in punative power, deterrent effect or 
rehabilitative value with a given period of 
imprisonment. (1961:26) 
In order to assess the impact of legal sanctions on crime, and 
to make comparisons within and between sanctions, we must first 


attempt to define and measure their supposed severity. 
Mean Versus Median Prison Terms 


Many studies judge severity either in terms of the average 
time served in prison (Tittle, 1969; Bailey, Gray and Martin, 
1970; -Sjoquist, .1970* Ehrlich), 91972) ) ore =by sche: mec ranmeame 
served (Gibbs, 1968a; Tittle, 1969- Chiricos and Waldo, 1970; 
Teevan, 19720. Tittle (1969) and Schwartz (1968) also refer to 


the maximum length of sentences allowable by law. 


The use of both the mean and the median as a measure of 
severity may be questioned on the grounds that these data are 
"artificial" and may not represent the actual patterns of 
Sanctions. The median is a convenient but an arbitrary breaking 
point in the data. This criticism is supported by the fact that 
there is no theoretical, empirical or logical justification for 
the choice of the fiftieth percentile as the cutting point; it 
would be equally logical to propose a higher percentile, such as 
the seventieth. The mean can also be criticized as not 
necessarily depicting the patterns of sanctions and therefore 
representing an artifact, one which may be particularly 


misleading if there is a large spread in sentencing patterns. ?° 
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Modal and Exemplary Sentences 


Other reasonable indicators of severity include modal 
Sanctions. These are the sanctions occurring most frequently*° 
and represent in a certain sense a "natural," real clustering of 
Sanctions. The second measure which may be adopted is the 
grouping of the longest sentences imposed. When a particular 
kind of offense seems to be increasing in frequency, courts may 
impose sanctions that are longer than usual (Walker, 1969:68; 
Zimring and Hawkins, 1973:46). These "exemplary sentences" are 
intended to provide greater deterrence than the typical 


Sanctions. 


It appears then, that the length of time of imprisonment can 
be judged by several meaSures. However, deterrence seems just as 
adequately tested by applying extreme or modal measures of 
imprisonment. But even if these meaSurements are accepted, we 
are Still@staced with. the “utilization of measurements to 


determine the severity of serial and combined sanctions. 
Scaling 


To date there are no attempts to test deterrence by the use 
of a scale for legal responses. Since the scaling of severity 
entails judgments,*'’ selection of the scaling methodology"? and, 
of the respondents whose judgements are to be scaled, may be a 
problem.*? Such a selection would depend on the conception of 
deterrence to be tested. If one considers the entire adult 


population to be potentially and equally at risk, its opinion on 
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severity presumably would be important. If, on the other hand, 
one considers only a marginal group to have a proclivity to 
crime, then that group's perceptions of legal responses may be 


relevant. 


In addition to the entire population and a marginal group, 
other groups of judges may be representative. Severity might be 
judged by the agents of legal responses, that is, judges, 
magistrates, and juries, as well as those involved in the 
implementation of sanctions, such as wardens, police, probation 
and parole officials. However, no matter what segment of the 
population is chosen to judge legal responses, some a priori 
concept of the population-at-risk is implied, and any resulting 
scale would be open to debate. Furthermore, the judgments of the 
severity of sanctions by those who impose them may be wholly 
irrelevant to the judgments of those who are to experience them 


or have experienced them. 


All research on deterrence assumes some hierachy of severity 
within and between sanctions. Such assumptions may be reasonale, 
but they are not synonymous with meaSurement. It seems clear 
that severity 1s not only a multidimensional concept, but that 
it varies with different kinds of sanctions. There are many 
problems in comparing the severity within and between sanctions 
for different categories of potential offenders. If the severity 
of one kind of sanction differs from that of some other 
Sanction, then these varying types of severity cannot be added 


together to obtain the effect of multiple or serial sanctions. 
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The possible multidimensional nature of severity within a 


Sanction type adds additional difficulties to the assessment of 


deterrence. 
Severity of Inculpation and Adjudication 


Researchers of deterrence tend to assume that severity 
applies only to sanctions. However, arrest, for example, has 
been considered a sanction as well as a step in inculpation 
(ROwerande tittle, (974° "Logan, 19:74), ='14"-Fils Suggested that 
arrest may have a stigmatizing effect, which may concern 
potential offenders as much as do subsequent legal responses 
(Zimring and Hawkins, 1973:183-190). Schwartz and Skolnick 
examine the effects of a criminal court record on the employment 
Opportunities of unskilled workers (1964:104-110). They find 
that 

...the individual accused but acquitted of assault has 

almost as much trouble finding even an unskilled job as 

the one who was not only accused of the same offense, 

but also convicted. From a theoretical point of view, 

this result indicates that permanent lowering of status 

is not limited to those explicitly singled out by being 

convicted of a crime. (1964:108) 

Extending the problem of ascertaining the degree of severity 


involved in the inculpation and adjudication process, as well as 


legal sanctions, seems rather complex. 


oy, 


Summary 


In conclusion, Geterrence literature contains various 
problems in regards to the scope and applicability of the 
concept of severity. If severity is related to legal sanctions, 
the concept of dimensionality is less complex than if severity 
is also considered in terms of inculpation. If the concept is 
extended to all stages of the criminal justice system, severity 
becomes multidimensional. AS such, severity may be too 
heterogeneous a variable to categorize and measure. To date, 
however, students of deterrence have not devised an adequate 


measure of the severity of legal responses. 
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NOTES 


The concept of rate is ubiquitous in social science, and. is 
Simplistic in terms of its components (Blalock, 1960:30). 
Basically, a rate consists of a numerator of units of 
behaviour, divided by a denominator of a population-at-risk 
to commit those behaviours, considered over a fixed period 
of time (Nettler, 1974a:58). 


number of observed 
units of behaviour 


number of persons at risk 
to commit such behaviours 


Conventionally, as an addition to the comparability of 
different rates, the number of units of behaviour in the 
Mumerator is calculated per 100,000 of the base population 
in the denominator, and the time period is taken as one 
calendar year. 


Crime rates are defined and used in a multiplicity of ways, 
with resulting confusion, inconsistency, and lack of 
comparability. As McDonald notes: 


As there is no generally accepted crime rate, it is 
necessary to use a range of commonly used 
indicators... Going from the most serious to _ the 
least, these are: convictions for indictable 
offenses; charges for indictable offenses; 
convictions for Criminal Code summary conviction 
offenses; children adjusted delinguent; all summary 
conviction convictions: traffic convictions; parking 
offenses known to the police. (1969:6) 


None of these measurement strategies is intrinsically 
more "correct" than the others, but all may more-or-less be 
appropriate in considering diverse problems. 


For almost all crimes, the legal definition of an offense 
depends, in part, on the intention of the offender to break 
the law. Unforunately, if one examines only offenses, 1t 15 
impossible to determine whether or not the offender 
committed them deliberately, with mens rea, or whether there 
were extenuating circumstances involved. Most relevant for 
the study of deterrence is the confusion over the various 
kinds of homicides. On the basis of evidence from a_ corpse, 
a coroner can usually determine whether the person met his 
end by natural means or by foul play. However, having 
decreed that a particular death is a homicide, he has no way 
of knowing what kind of crime (that is, murder or 
manslaughter) was committed. 


79 


Legally, in order to be eligible to commit a crime, one must 
be mentally competent. Acts commited by persons who are 
judged mentally retarded or insane cannot. be counted as 
Crimes, in that such persons cannot be held responsible for 
their behaviours. 


For example, Devlin in considering the importance of an 
offender's record in determining the sentence he is likely 
to receive, notes that 


.ea person convicted of shopbreaking who has a 
history of "breaking" offenses is almost certain to 
receive a more severe sentence than a man convicted 
of a Similar offense in the same court who has_ one 
previous conviction for dangerous driving, not 


because a conviction for dangerous driving is 
properly considered as less serious, but because it 
is altogether differents. The aifficulties 


occur...in intermediate stages where, for example, 

the man with a "mixed bag" of convictions is 
convicted of storebreaking for the first time.... It 
would seem appropriate to group together offenses 
which could roughly be described as _ involving 
dishonesty or violence, and perhaps revenue 
offenses. Because of their very nature sexual 
offenses present greater difficulty: is unlawful 
sexual intercourse "Similar" to buggery or not? 
(1970:47-49) 


Parrett (1939) has 100 citizens of New York State use the 
Thurstone method to rank-order the seriousness of 110 
offenses. Rural and urban citizens generally show 
consistency in their ratings, and are able to scale the 110 
offenses on an eleven-point scale. Parrett introduces an 
"index of ambiguity,” which reflects the amount of agreement 
concerning the appropriate seriousness score. it is 
note-worthy that, the more serious an offense is considered 
to be, the less ambiguity there 1S concerning it. More 
recently, in 1960, the BBC asked members of the general 
public to select the "worst crimes" from 15 offenses, and 
report a rank-ordering from indecent assault (selected by 25 
per cent of the sampel) to assault causing grievous. bodily 
harm (selected by 3 per cent of the sample) (cited by Rose, 
1966:415). Gibbons (1969), using a non-random sample of 320 
citizens in the San Francisco area, asks them regarding the 
Sanctions suitable for offenders involved in 20 different 
kinds of criminality, from murder to homosexuality. The 
relative seriousness of the offenses be inferred from the 
proportion of the sample preferring sanctions from execution 
to no penalty at all. 


For example, Rose considers 13 crimes, from fatal stabbings 
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to pickpocketing, and compares the seriousness ratings: of 
Students, police officers, and juvenile court judges (1966). 
Hartley, Rosenbaum, and Snadowsky (1967) have 
psychotherapists rank-order to have irreversible effects on 
others, such as homicide, rape, violation of civil rights, 
and driving while intoxicated. The least serious crimes 
involved minor laws, such as_ person's property, minor 
VeOlatvonsaiofsoindividual rights, and taking advantage of 
others. Therapists see some behaviours commonly considered 
as crimes, such as homosexuality, gambling, prostitution, 
and Sdisorderly sconduct,= primarily - as the result of 
personality disorders. 


Thurstone (1927) uses students and the method of paired 
comparisons to rank-order the relative seriousness of 19 
Criminal offenses. Coombs (1967) replicates Thurstone's 
study and finds the rank-ordering of seriousness remains 
essentially unchanged, with the exception of sex offenses, 
which are judged to be somewhat less serious, and offenses 
against the person, which were judged somewhat more serious. 
Rose and Prell (1955) use the same procedure to have 
Students rank order 13 felonies and report a "remarkable 
consistency" in the order indicated by different groups of 
Students, and by the same students at different points in 
time. 


For example, Green considers the rank-ordering of 
seriousness of crimes in terms of the maximum sentence 
allowed by statute, and reports a high degree of 
correspondence between these rank-orderings and the order 
based on the severity of the sentences actually imposed 
(1961332) 


The problem of assessing the gravity of crimes is 
complicated when attempts use legalistic definitions of 
crime, rather than behavioural kinds of crime. Rank-ordering 
becomes very difficult, and the distinctions among degrees 
of seriousness of similar crimes are often subtle. The 
method used by Chief Justice Rugg for differentiating among 
recklessness, negligence, and criminal negligence i185 
instructive: it is simply the difference "among a fool, a 
damned fool, and a god-damned fool!" (Rugg cited by 
Christie, 1964:899) 


For example, Sellin and Wolfgang conclude: 


It is now a well-accepted doctrine that only certain 
kinds of offenses can be assumed to come to the 
knowledge of police agencies with sufficient 
regulatory so that changes in their number, when 
reduced to rates, would mirror changes 1n the total 
and partly unrecorded criminality involved. (1969:2) 
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Many more thefts occur than are actually reported, but there 
are reported thefts which did not "occur," because they were 
made to collect insurance money. More rapes may occur than 
actually reported, but some women cry rape and mean "consent 
followed by regret." Until the circumstances affecting the 
probability of arrest of an offender are clear, and until 
both the extent and the direction of their influence for a 
specific crime are known, it is impossible to ascertain 
whether variations in arrest rates are due to variations in 
the probability of a criminal being arrested. Until this can 
be determined, it is impossible to ascertain the effects of 
changes in legal responses. 


It is conventional to differentiate between crude rates, 
which take as their basic population-at-risk the entire 
society, and refined rates, which take as their basic 
population-at-risk only those portions of the society 
directly at-risk for a particular event. (‘For "example; in 
demography the members of the population missing, whereas 
the refined birth date is the number of births per year per 
100,000 women. A still more refined birth rate would measure 
fertility in terms of the number of births per year per 
100,000 wives of childbearing ages. 


Bell notes some interesting pitfalls associated with 
crude crime rates (1960:153). The” United “States alike 
Canada, conducts a decennial census. AS a consequence, the 
crude crime rates per 100,000 population, as offered by the 


Uniform Crime Reports, ©‘suggest “distinct wcyebicals trends. 


Every ten years, the apparent crime rate drops dramatically. 
From one census to the next, the crime rate appears to be 
increasing because the rate is calculated in terms of a 
hypothetical stable population estimated from census data, 
whereas in fact the population is increasing. The more rapid 
the population growth, the greater the distortion. Such 
errors are increaSingly being corrected by application of 
more sophisticated techniques in estimating annual 
population changes. 


In passing, it might be noted that, under the circumstances, 
to be eligible for criminal prosecution, a person must not 
only reside in the geograhic area, but must also be a 
citizen of the country. Thus,” “some officials» om foreign 
governments may be granted diplomatic immunity, which 
renders them ineligible for prosecution for many offenses, 
usually but not exclusively those of a minor nature. 


In the consideration of serious crimes, the legal statutes 
being violated are often applicable at the federal level, 
and so are uniform across the country. For example, the 
Canada laws involving murder and manslaughter apply 
uniformly to all parts of Canada, and researchers interested 
1n capital punishment are therefore justified in taking the 
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entire nation as their unit of analysis (Jayewardene, 1972: 
Teevan, 1972) 


In many other instances, uniformity in the law-on-books is 
achieved only at the provincial or state level. Most studies 
of deterrence have been based on American data, and have 
taken a single state as their basic unit of analysis. State 
Crime rates are then used as the basic for between-state 
and/or within-state comparisons, and variations are 
considered relevant data for the assessment of the deterrent 
errecce voeliiny) 19591961" S8967a “Gibbs. W96sa- Tittle, 
1969; Gray and Martin, 1969; Bailey, Gray and Martin, 1970; 
oe eRe and Waldo, 1970; Bean and Cushing, 1971; Logan, 
1971a). 


Some legal statutes are applicable only at the local level. 
Definitions of minor crimes, such as parking violations, may 
vary markedly from one municipality to the next. 


Some ordinances are applicable only at the city level. Where 
such is the case, the largest relevant base population for 
the computation of crime rates is the city as a whole, which 
must be taken as the basic unit of analysis (Savitz, 1958; 
Schwartz, 1968). 


Teevan (1972) uses as the base line for crime rates only the 
population seven years of age and older, the age at which 
under present Canadian law, a child is eligible to become a 
delinquent. 


In Canada, under the Juvenile Delinquent's Act, the 
definition of adult status varies from province to province, 
and occasionally is different for males and females. The 
Young Offenders Act states that the upper limit for all 
delinquency is 17 years of age. At the discretion of the 
judge, exceptions may be made when the offense in question 
is very serious (e.g., treason, capital murder, or rape) Or 
when it is deemed in the defendant's own best interests. 
Such exceptions constitute only a fraction of all juvenile 
offenses (Cousineau and Veevers, 1972b) 


For example, only employed persons are eligible to become 
embezzlers, and only married persons may be _ charged with 
desertion. If one wished to assess the impact of legal 
Sanctions against abortion, the appropriate base line would 
not be the entire population, but only the women 1n the 
fertile ages--at most, those from 10 to 50 years of age. 
With some exceptions, the suitable base population for 
charges of driving while impaired would be those persons who 
have a driver's license. 


In the calculation of crime rates, the base population 
is usually defined in terms of persons who are eligible and 


83 


Zoe 


23 


24. 


likely to commit crimes. For the study of deterrence, 
however, it is also important to consider some crime rates 
in terms of those who are likely or eligible to become 
victims or "objects" of crime. For example, for some 
offenses, every person in the population is potentially 
eligible to become a victim. However, for some offenses, 
only some kinds of persons are eligible to be victimized. 
Thus, statistics on the incidence of rape could be based on 
the number of wmen in the population. Studies of victims of 
forcible rape suggest that most specifically the 
population-at-risk might be defined as women over 10 and 
under 50 years of age (Reckless, 1973:99). 


it is also interesting to note that the 
population-at-risk to become victims may be defined in terms 
of objects. Thus, Wilkins considers changes in the rate of 
larceny from motor vehicles in terms of the total number of 
motor vehicles (cited by Walkder, 1971:84). Similarly, 
McDonald relates traffic and parking offenses to the number 
of registered motor vehicles (1969:273). Giffen considers 
the number of convictions for impaired driving in terms of 
the rate per 100,000 licensed motor vehicles (1965:65). 


Some dictionary definitions of these terms may be 
instructive. According to The American College Dictionary 
(Barnhart and Stein, 1964), an inclination is "a set or bent 
(especially of the mind or will), a liking or a preference." 
A propensity, like a proclivity, is defined as a "natural or 
habitual inclination or tendency.” A predeliction refers to 
"a possession of the mind in favour of something, a 
partiality." Finally, a predisposition may refer either to 
Simply "the condition of being predisposed" or, in a sense 
relevant for the present discussion, a “condition in which a 
slight exciting cause may produce the crime." 


This discrepancy iS most apparent in studies of the death 
penalty where the legal provision for execution is not the 
same as the number of executions (Barber and Wilson, 1968). 


Schwartz (1968:509) reports that in Pennsylvania the penalty 
for rape ranged from a minimum of 15 years imprisonment to a 
maximum of life imprisonment--a range of as much as 40 
years. For other offenses, the sanction may not be 
Stipulated, or may be phrased so generally as to be 
impossible to scale. Sellin and Wolfgang (1964) scale legal 
Sanctions in terms of the maximum prison sentences for 
various crimes in the Penal Code. However, this measure is 
truncated at its lower end, in that the smallest maximum 
penalty is 30 days in gaol. At the opposite extreme, the 
researchers are forced to estimate the penalty involved in 
"life imprisonment" in terms of the offender's age at the 
time of sentence and his life expectancy. To these 
limitations must be added the fact that the maximum 


84 


Z2OK 


Z20\. 


20 


penalties of the Penal Code provide relatively few intervals 


between 30 days of imprisonment and life imori 
(Stevens, 1968:191). prisonment 


These changes were precipitated by a series of particularly 
offensive crimes. Schwartz reports: 


On April 3rd, 1966...three Negro men broke into a 
West Philadelphia home occupied by an 
eighty-year-old widow, her forty-four-year-old 
daughter and fourteen-year-old granddaughter...the 
intruders viciously beat up and raped both women and 
the child, ransacked and looted the home...Each of 
the three victims was ferociously dragged and thrown 
about...the upstairs and downstairs were spattered 
with blood. The grandmother later died of her 
wounds. (1968:509) 


The degree of atrocity associated with these crimes led 
to an exceptionally intense public outcry, vioiced and 
fanned by the coverage given them by The Philadelphia 
Inquirer. "By the middle of April the Palm Sunday Rape in 
West Philadelphia had become a cause celebre throughout the 
State" (Schwartz, 1968:109). The state legislature devoted 
several special sessions within two weeks the Pennsylvania 
Penal Code of 1939 had been amended, with dramatic increases 
in prescribed legal penalties for rape. 


For cases with bodily injury, the maximum sentence for rape 
was increased from 15 to 20 years imprisonment, and the 
maximum sentence for attempted rape was increased from 5 to 
7 years imprisonment. For cases with bodily injury, the 
maximum sentence for rape waS increased from 15 years to 
life imprisonment, and the maximum sentence for attempted 
rape was increased from 5 to 15 years imprisonment. For 
persons convicted more than once for rape or attempted rape, 
the maximum sentence was increased from 5 years to life 
imprisonment; when considering inveterate offenders, no 
distinction appears to be made between cases involving or 


not involving bodily injury. Purdon's Pennsylvania 
Legislative Service (State of Pennsylvania, 1966:27-28). 


Schwartz's study makes the implicit assumption that the 
drastic changes in the potential legal penalties for rape 
are directly associated with comparable changes in the 
actual legal penalties for rape. There is, however, reason 
to assume that this might not be the case. We have no 
indication of the frequency with which the courts actually 
have imposed the $10,000 fine or have sentenced offenders to 
life imprisonment, nor do we know the frequency with which, 
when such severe sanctions were indicated they were actually 
imposed on offenders. There is reason to believe that the 
drastic increase in the severity of sanctions might be 
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associated with an equally drastic decrease in the certainty 
of sanctions, incorporating a host of factors from the 
reluctance of the woman £0 press charges, to 
plea-bargaining, to the reluctance of the courts to return 
verdicts of guilty. 


This belief is so widespread as to be largely taken for 
granted. For example, Gibbons asked respondents to indicate 
the relative seriousness of 20 criminal acts, and to 
indicate the sanctions they felt would be appropriate 
(1969:394). In most, but not all, cases he believed it 
relevant to tell his respondents the criminal record of the 
offender described: thus, some crimes were described as 
committed by persons without prior criminal records; some 
were described as committed by persons with previous 
convictions for other kinds of offenses; and some were 
described as committed by persons who were inveterate 
offenders. Unfortunately (for the purposes of his study), 
the attempt to isolate the relative seriousness of different 
kinds of crimes is obscured by the fact that the crimes are 
inconsistently described as being committed by first 
offenders and by known criminals. The resulting apparent 
differences in seriousness may reflect the common belief 
that crimes committed by recidivists are more serious and 
deserve harsher punishment than similar crimes committed by 
otherwise honest citizens. 


Walker (1971:49) notes that, holding constant the specific 
offense, 18 per cent of first offenders for violent crimes 
were sent to prison, compared with 43 per cent of those with 
previous convictions of non-violent crimes and 72 per cent 
of those with previous convictions of violent crimes. 
Similarly, Green reports that of persons convicted of 
felonies, only 70 per cent of first offenders convicted of 
felonies, only 70 per cent of first offenders were sent to 
prison, compared with 82 per cent of persons with one 
previous felony conviction and over 90 per cent of persons 
with four or more previous felony convictions (1961:115). 


Green differentiates between previous felonies and previous 
misdemeanours observing that 


OnLy in cases involving no prior felony 
convictions does variation in the number of prior 
misdemeanour convictions significantly affect the 
sentencing) of the» court?..the. number m1on Prior 
convictions fOr felonies, however, exertS a 
strikingly significant effect upon variation in the 
severity of the sentences; the percentage of 
penitentiary sentences in each of the categories is 
as follows:: non, 14.4% one, 27> two, 3545:,and four 
or more, 50.7. (1961:44) 
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In the same vein, Devlin concludes that 


-..there is no doubt that the penal record of the 
offender is of the greatest Significance in 
assessing the sentence and is evidenced by the 
number of statutes which call for higher sentences 


in respect to persons with a history of previous 
convictions. (1970:46) 


31. Recidivists are assumed to know more than do first offenders 
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about pleading guilty for considerations (Carney and Fuller, 
1969). They believe that such a procedure will result in a 
lighter sentence than would otherwise be imposed, and they 
are sophisticated in arranging it. In Newman's words, they 
are "conviction-wise" compared with the relatively naive 
first offender (1956:784). In the second place, recidivists 
Dave memnoues Geason  stO try oto oe Cop.anpleay? aimathatt their 
records increase the probability of conviction and severe 
sentence, especially with a jury trial. Newman observes that 
they, are also “conviction-prone" “compared= with the first 
offender who has an otherwise unblemished record (1956:784). 


There 1S some evidence that persons who plead guilty tend to 
draw shorter sentences than do persons who stand trial. The 
Study of plea bargaining suggests that differences in the 
Sanctions are most apparent when comparing first offenders 
who plead guilty with recidivists who plead guilty. In fact, 
in those instances where first offenders elect to. stand 
trial, they may actually receive longer sentences than 
recidivists who were "conviction-wise" enough to _ forego 
Gne Wee telgirce stor strral’? ain \favour (tof, Gal shortenysentence. 
Discussing this point, Carney and Fuller note: 


The "inducement" aspect of plea bargaining, i.e., 

the pressure on the defendent to enter a plea of 
guilty was clearly illustrated in the case of United 
States versus Wiley. In this case, the judge imposed 

a heavier sentence on one of the five defendants 
explicitly because he refused to plead guilty. 
(1969:295) 


Given the fact that first offenders are less likely to be 
incarcerated than other offenders, and, if incarcerated, are 
likely to be given shorter terms, it is not surprising that 
the number Or burst offenders imprisoned | ts 
disproportionately low. Morris reports: — First 
offenders...constitute a minority type of penitentiary 
inmates. Probably three-fifths or more of penitentiary 
inmates. Probably three-fifths or more of penitentiary 
prisoners are those who have previous records of criminal 
activity” (19412139). In Canada, in 1969, of all persons 
admitted to penitentiaries, 79 per cent had been previously 
incarcerated (Cousineau and  Veevers, hOI2ac 5x The 
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disproportionate representation of recidivists in prisons 
Suggests a rather serious flaw in some research ostensibly 
concerned with general deterrence. Researchers who consider 
the severity of sanctions in terms of the mean number of 
months of prison terms sentencs or experienced are, in fact, 
considering the severity of sanctions imposed most on known 
criminals, rather than on first (or initial) offenders. 


The President's Commission notes that the speed with which 
felony cases are processed shows substantial variations 
depending upon factors other than the law itself and the 
nature of the purported crime. The Commission suggests a 
time table for the processing of felony cases as_ follows: 
Arrest to first judicial appearance: within 24 hours. First 
judicial appearance to formal charge (indictment or filing 
for the information):) “withim 72 “hours for incarcerated 
defendents and 7 days for released defendants. Formal charge 
to pretrial proceedings: within 19 days of arraignment on 
the indictment and entry of plea. Pretrial to trial: barring 
exceptional circumstances, within 9 weeks of arraignment. 
Conviction to sentencing: within 14 to 21 days. Sentencing 
to appellate review: within 5 months. (1970b:84-87) 


Wolfgang (1958) takes note of what he calls the "tempo of 
justice," as measured in 30-day intervals in the processing 
of persons accused of homicide. He does not, however, relate 
these factors to the deterrence hypothesis. 


Considerable confusion is generated by the different 
measures of certainty based upon offenses and offenders. For 
example, Claster assesses the perceptions of certainty of 
delinquents and non-delinquents: 


Each item consists of a definition of one class of 
Criminal offense, an example of that offense, and a 
question requiring respondents to check one of four 
percentage figures, at ten per cent intervals, which 
they believe correctly represents the "cleared by 
arrest" rates for that crime. The first item is: 
murder plans to kill his wife. He buys a gun, takes 
it home, and shoots her. What per cent of murders 
end up with someone arrested for the crime? 
Sixty-two per cent, 72 per cent, 82 per cent, 92 per 
cent? (1967:81) 


_ From this example it is unclear whether respondents are 
being asked to estimate the number of offenses or the number 
of offenders. 


The literature on imprisonment assumes that increases in 
time served are measures of severity. This assumption may be 
reasonable but few authors examine the potential plateau 
effects. Jeffery speculates about such a possibility by 
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extrapolating from research in learnin (1965:298 H 
suggests that when severity reaches neato eat : 
poarlatwouy effect occurs. Thus, it 46 possible that a 
prison sentence of 25 years is not, in fact, 25 per cent 
more severe than a prison. sentence of SCmly Ve720r “years. 
Although the units involved appear to be equal, from the 
point of view of deterrence there is reason to Suspect that 
there may be a point of diminishing returns, after which 
increasing the sanction does not produce proportionate 
increases in the deterrent effect. 


In Canada, in 1967, of all persons convicted of indictable 
offenses, 40 per cent were imprisoned (Cousineau and 
Veevers, 1972a:11). Zimring and Hawkins claim that of the 
total number of crimes committed, only one per cent result 
in prison sentences (1973:336). Prison populations are also 
non-representative in that they are comprised primarily of 
recidivists. First offenders are a minority group, with 
three-fifths of prisoners having previous convictions 
(Morris, _1944:139). “In Canada in. 1969, ‘ofi-add persons 
admitted to penitentiaries, 79 per cent had been previously 
incarcerated (CousSineau and Veevers, 1972a:15). 


Walker draws attention to a similar distinction when he 
considers one common measure of legal responses to crime, 
namely, the "average length of prison sentence" imposed by 
the courts (1971:52-55). He illustrates the simple point 
that two instances of an average length of sentence of, Say, 
Six years may be alternatively composed of an even 
Gistribution of cases over the range of imprisonment from 
one to twelve years, or the uneven distribution of a cluster 
of cases of less than two years and another cluster of more 
than ten years 


To my knowledge, no researcher on deterrence has made this 
diastinetaon. One exception deserves special mention, 
although it is beyond direct concern in that it focuses upon 
juvenile offenders. Hagedorn comes close to the meaning of 
mode when he attempts to measure the uniformity of 
Sanctions, which he defines as “the degree to which the same 
punishment is applied to all juveniles committing the same 
offense" (1967:381). Uniformity of sanctions is, then, 
treated as a separate variable from severity of sanctions. 


Most efforts to determine the severity of different kinds of 
legal responses have subjects rank-order the sanctions. No 
attempts appear to have been made to scale severity per se. 
For example, Rose and Prell's (1955) undergraduate students 
consider one year in prison to be roughly equivalent to a 
fine of $2,500. Gibbons (1969) studied the public's view of 
legal sanctions for adults and offers a scale of severity 
with the following range: execution, prison for over five 
years, prison for one to five years, jail for s1x months, 
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jail for one month, probation, and a fine of $100. Boydell 
and Grindstaff (1971) follow a similar procedure with 
Sanctions ranging froma fine of any sizelp which, sicwesuescs 
severe than probation for any period of time, which se, (in 
turn, less severe than any form of incarceration. 


Hagedorn uses a Thurstone scale to obtain the following 
rank-order of sanctions for juveniles: no action taken, no 
further action taken, unofficial probation, official 
probation, suspended sentence, commitment to a foster home, 
commitment to an institution, and commitment to reform 
school (1967:383). Terry (1967) rank-orders ten kinds of 
Sanctions for juveniles. In ascending order these are: 
official responses of police (release, referral to a social 
or welfare agency, referral to state department of public 
welfare); official responses of the probation department 
(release, informal supervision, referral to court, waiver to 
adult court); and responses by the court (formal supervision 
and institutionalization). To date, no one has applied a 
Scaling technique like that devised by Sellin and Wolfgang 
(1964) for measuring severity of legal responses. 


Sellin and Wolfgang (1964:249) used an amalgamation of 
judges to determine the gravity of offenses; policemen, 
judges, university students, citizens selected for jury 
duty, and citizens-at-large. 
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PART D 


THE MITIGATION OF LEGAL SANCTIONS 


of 


The Missing Knowledge 


A major problem in the deterrence literature is that the 
realities of the detecting and processing of offenders is not 
brought to bear on the issue. Thus Gibbs (1977:416) suggests 
that one of the limitations of the deterrence doctrine is that 
it "...does not treat the characteristics onesociatmeontce: 


agents, their discretionary power in particular, as a variable." 


It is my opinion that a reading of the literature on the 
impacts of legal sanctions leads to the conclusion, that with 
few and isolated cases, there is no Substantial body of evidence 
to support the view that legal sanctions result in any one set 
of specific, intended and uniform consequences. This position 


seems well documented and now requires explanation. 


Sociological Naivety 


Most of the research on and about the outcomes of sentencing 
and the possibility of achieving specific and/or general 
deterrence is sociologically uninformed. This means that the 
bulk of researchers in these areas do not attend to the bodies 
of literature that focus on the many ways in which the 
practioners in the vast number of criminal justice systems 


actually carry out their daily activities. 
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The failure of legal sanctions to achieve their intended 
consequences rests in the enormous numbers of sociological 
factors that are involved in the mundane enterprises of criminal 
justice systems. These mundane activities mitigate the intended 
consequences of legal sanctions. Some of these Mitigating 


phenomena are outlined below. 
Sources of Change 


One of the possible sources of the dissipation of the 
desired consequences of legal sanctions may rest in the 
observation that the many attempts to change criminal justice 
systems derive from sources external to the systems themselves. 
Thus Brody (1975:5) asserts that: 

Almost all developments in the disposal and treatment of 

offenders have necessarily been introduced not by those 

who dispense sentences but at the instigation of 

reformers and administrators, who have mostly been 

influenced by the conviction that reform can be achieved 

and is a more desirable goal than any other, despite the 

lack of any substantial evidence for their belief and 


the fact that those who pass sentence do not necessarily 
share the same view. 


Unanticipated Consequences 


Merton's (1936) Statements about the unanticipated 
consequences of purposive social intervention are brought home 
when one examines the outcomes of different reforms in various 
criminal justice systems. There are now a compendium of studies 


which apparently show criminal justice interventions going 
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wrong, or being complicated by a wide variety of factors which 
intervene between a reform and its intended outcome (see 
Seiber,1981; Austin and Krisberg,1981; Doleschal,1978 and 1982). 
Whether a reform is "liberal" (ie. decarceration) or 
"conservative" (ie. a "crackdown" on a specific offence), what 
is intended by the reformers may be negated, subverted or 
otherwise altered by a host of different variables and/or 


forces, both within criminal justice systems and outside them. 


A Legislator's Fallacy 


Zimring and Hawkins (1973:1) state that the belief in the 
deterrent strength of legal sanctions is as old as the criminal 
law itself. However, many people tend to think in a "Straight 
line" about deterrence. 

If penalties have a deterrent effect in one situation, 

they will have a deterrent effect in all; if some people 

are deterred by threats, then all will be deterred; if 

doubling a penalty produces an extra measure of 

deterrence, then trebling the penalty will do still 

better. (Zimring and Hawkins, 1973:19) 

This way of thinking about deterrence results in what could be 
called a "legislator's fallacy", that is, if you perceive there 
is a problem, create or strengthen legislation, and the problem 
will be solved. This ignores the multitude of factors which can 
intervene at some point during the process, changing the 
intended impact of legislation, or in this case of a set of 


legal sanctions, and thereby changing the outcomes. Just as 


other criminal justice reforms have failed for not taking into 
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account the systemic and social variables which impact on 
reform, so too are deterrence oriented reforms doomed to fail if 
they are implemented without an examination of the same 


intervening variables. 


Criminal Justice Reforms that Fail 

Austin and™ Krisberg  (1981)- and Doleschale (1976 -1902)) 
drawing upon a number of studies and authors, provide overviews 
of some criminal justice reforms which they argue fail to 
fulfill the stated intentions of various reformers. Perhaps most 
noteworthy of these reforms is the introduction of diversion 
into criminal justice systems. Originally conceived as a way to 
BeQuces Criminals froonvictions, court congestion, “court costs, 
recidivism and prison and jail populations, diversion apparently 
not only fails to accomplish any of these goals, but in some 
ways is achieving the opposite of the original intentions. 
Rather than reducing the number of people formally processed by 
the courts, diversion apparently is actually increasing the 
number of people in the systems (Doleschal,1982:134). Criminal 
convictions are not reduced and neither is recidivism. Diversion 
does not decrease court congestion or rates of incarceration, 
and, in fact, increases costs (Austin and Krisberg,1981:171). 
Furthermore, diversion compromises the basic value of due 


process and increases formal intervention by the state (Austin 


and Krisberg,1981: 171). 
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One of the major reasons why these programs rarely work is 
that in reality criminal justice systems operate on and probably 
require discretion. Zimring (19812327) contendssthat@’thesbest 
single phrase to describe the allocation of sentencing power in 
State and federal criminal justice is 'multiple discretion'". At 
all points throughout the criminal justice system, from the 
legislature, to the police, to prosecutors, judges and parole 
boards, discretionary decisions determine what form criminal 
Sanctions will actually take. Police discretion will be 


discussed first. 


Variations due to Police Discretion 

There is now a vast literature on policing, and its 
discretionary nature. No specific legal sanctions can have their 
intended consequences if they are not invoked. A reading of the 
literature on police discretion leads to the reasonable 
conclusion that few, if any, specific sets of legal sanctions 
are consistently, and uniformly enforced, at least for very 


long. 


Grosman (1974:85) notes that the police exercise great 
discretion in their decisions regarding how their job is to be 
done. These decisions are largely made on an individual basis; 

Even when the legislation defines a particular act as 

criminal, departmental authorities leave the degree of 

discretion exercised to the judgement of the individual 


policeman, seldom inquiring about the criteria upon 
which the police officer bases his decisions... A police 
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CEiteer Ss 9decision not to invoke the criminal process 

with regard to an offender is seldom subject to review 

by Superior officers. (Grosman, 1974:89) 

Of course, the more serious an offence is, the less likely a 
police officer's decision will be affected by variables other 
than the offence itself. However, for more minor offences, 
variables such as the characteristics of the offender, prior 
record and the offender's demeanor can influence the decision to 
arrest (Piliavin and Briar, 1964). The decision to arrest can 
also be affected by the police officer's assessment of the costs 
versus the benefits of an arrest. Wilson (1968:84) describes the 
following questions an officer might ask him/herself in deciding 
whether to arrest; 

...What does the sergeant expect of me? Am I getting 

near the end of my tour of duty? Will I have to go to 

court on my day off/ If I do appear in court, will the 
charge stand up or will it be withdrawn or dismissed by 

the prosecutor? Will my partner think that an arrest 

shows I can handle things or that I can't handle things?... 

Given their powers of discretion, it is not Surprising to 
find that police officers are more likely to arrest some types 
of people than others. Ericson (1982) claims that police are 
less likely to take action against citizens they define as 
"respectable", and often who or what a person is becomes more 
important than what they have done. 

"Off duty police officers stopped on suspicion of 

impaired driving or for traffic violations are regularly 

given grace... Older people involved in Liquor Licence 


Act violations, or Criminal Code impaired driving, are 
given special consideration". (Ericson, 1982:169) 
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Wilson (1968a) attempts to classify different police 
departments according to their departmental style. He claims 
that police departments differ in the extent to which discretion 
is encouraged and formal rules and regulations are followed. 
Wilson argues that the style of a police department affects the 
decisions individual officers make on the street and this, in 
turn, has a direct relationship to arrest rates. For example, 
the police in the most aggressive city are six times as _ likely 
to make an arrest for a robbery, than the police in the least 


aggressive city (Wilson and Boland,1981:165). 


Once they have charged a person with an offence, police 
officers can influence what happens at the court stage. 
According, to Bricson, (1982:176)) .police can influence aucasesby 
the way they "construct the 'facts' that come to stand for the 
reality of the case, by the charges laid, and by pre-trial 
dealings with the defence lawyer and crown attorney". Police 
officers will usually lay several charges against an offender in 
the expectation that some of them may be dropped. Often they are 
involved in the plea discussions between the crown and the 
defence and, therefore, can have some input into the generation 
of guilty pleas. Finally, Ericson (1982:181) claims that the 
police are "Structurally able to 'frame' the charges and the 
attendant 'facts'in a way which creates a strong propensity for 
the other actors in the process to accept them". In this way, 
the police can "control what rules and attendant sanctions are 


applicable," and "produce outcomes that are in conformity with 
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their organizational interests". 


It can be seen from this that the police have enormous power 
in deciding whether to arrest and Significant influence in the 
Peocescummights through to sentencing. In the exercise of their 
discretion, police officers make decisions which have a great 
impact on who is subject to legal sanctions, and what those 


Sanctions turn out to be. 
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The impact of legal sanctions can be affected by differences 
in the application of the law within as well as between 
jurisdictions. Sometimes these differences are associated with 
the relative degree of urbanization in communities. For example, 
Griffiths (1981) purports to find a difference in the severity 
of dispositions between a juvenile court in an urban area and 
the juvenile courts in two rural districts. The decisions made 
in the rural courts are considered more severe than those in the 
urban court, both in terms of types of dispositions and length 
of time when the disposition is probation. Conversely, Hogarth 
(1971) contends that urban magistrates are considerably more 


"punitive" in their approach to sentencing than rural or small 


town magistrates. 


Griffiths (1981:12) also examines the impact of law 
enforcement agencies on decision making in the juvenile court. 


As previously mentioned, he contends that dispositions handed 
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down to juveniles in rural courts were more severe than the 
dispositions given juveniles in an urban court. He states that 
these differences were largely due Co the different 
relationships which existed between the offices of the juvenile 
courts and law enforcement agencies. In the rural communities, 
probation officers had close ties with law enforcement, whereas 
in the city probation officers and police viewed each other with 
Suspicion and distrust. Griffiths argues that the more punitive 
dispositions received by juveniles in the rural courts were a 
function of the high level of law enforcement input into 
decision making. The less punitive dispositions given to 
juveniles by the urban court reflected the minimal input city 


law enforcement had on those decisions. 


Variations Due to Perceptions of Offenders and Potential 
Offenders 


Williams et al. (1980:106) argue that deterrence is first 
and foremost a perceptual phenomenon. The impact of legal 
Sanctions may vary because of differing perceptions of their 


certainty and severity, aS well as differing perceptions about 


deviant and criminal acts. 
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Knowledge of Sanctions 


Williams and Gibbs (1981:593) argue that before 


investigators can draw out information about peoples' 


perceptions of the certainty and severity of legal sanctions, 


research concerning peoples' knowledge of legal sanctions must 


be undertaken. 


Deterrence is contingent upon relatively accurate 
knowledge, meaning perceptions by potential offenders 
that are at least correlated with the penalties 
prescibed by law for various types of crimes...1£ 
investigators bypass knowledge of statutory penalties... 
they run a risk of eliciting “perceptions” of certainty 

and severity that have no bearing on the objective 

reality of punishments. 

These authors purport to have found a positive association 
between actual and perceived maximum statutory sentencing, but 
Suggest that the asociation may largely be due to _ public 
disapproval of crimes (p.604). Previous research by these 
authors illustrates the same point; that the public may perceive 
Statutory sanctions not in terms of what they actualiy know 
those sentences to be, but in terms of what they feel the 
Sanctions should be (Williams et al, 1980:122). One possibility 
AcASiINngG CYrOMatiistiS ucnaty, 

insofar as social condemnation is the basis of public 

perceptions of legal sanctions, then social condemnation 

may be the reason why people refrain from criminal 


activity, mot because of deterrence through legal 
Sanctions (p.123). 
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Informal Sanctions and Deterrence 


The possibility that people refrain from criminality for 
reasons other than the "fear" or threat of legal sanctions is 
examined by several authors (Tittle,1977; Webb,1980; Rankin and 
Wells,1982). By and large, these authors argue that legal 
Sanctions are inconsequential to most people, because most 
people are not motivated to break the law in the first place. 
Webb (1980:24) states, "Prescriptions and proscriptions for 
conduct that are internalized in the socialization process are 
wnat keep most people law abiding." If anything, it 1s the fear 
of losing respect among the people one knows that acts as a 
buffer to criminal and deviant behaviour (Tittle,1977:592). Most 
people have conventional ties to the community and, therefore, 
do not want to risk social disapproval. In this way, informal 
sanctions are seen aS important social control devices 


(Tittle,1977; Anderson et al,1977; Rankin and Wells,1982). 


However, not all researchers concur with the above argument. 
Grasmick and Green (1981:12) contend that many people who are 
morally committed to a legal norm have violated it in the past 
and believe they probably will again in the future. According to 
Grasmick and Green (1981:12), the belief that legal sanctions 
are relatively certain and severe appears to have a deterrent 
effect on illegal behaviour even among the morally committed. 
However, in another study, Grasmick and Green (1980:334) admit 


that about 60% of the variance in the illegal behaviour of 400 


102 


randomly selected adults was unexplained by the three factors 
which, they claim, serve to inhibit illegal behaviour (moral 
commitment, perceived threat of legal responses and threat of 
social disapproval). They attribute most of this variance to 


many levels of motivation to violate the law. 


Variations Due to Plea Bargaining 


Perhaps the major area which must be addressed in any 
discussion about sentencing is plea bargaining. Any change in 
legal sanctions is likely to be affected by the ability of 
prosecutors and defence attorneys to "negotiate" charges and 
possible sentences in return for guilty pleas. Rich et al 
(1982:161) state, "The inextricable link between plea bargaining 
and sentencing makes it folly to address one without considering 


the other. In a very real sense plea bargaining is sentencing.” 


While the exact extent of plea bargaining in Canada and the 
United States is unknown, it has been sufficiently documented to 
be regarded as persuasive. (Verdun-Jones and Cousineau, 


SAS Aho 


Research regarding the nature and extent of plea bargaining 
in Canada has been limited, however some valuable information 
can be gleaned from those studies which have been done. For 
example, Wynne and Hartnagel (1975) claim that the likelihood of 
bargaining varies considerably according to type of offence and 


that people without defence counsel are unlikely to benefit from 
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plea bargaining. Furthermore, they argue that native Canadians 
do not experience the same benefits of plea bargaining as do 
their white counterparts under similar conditions (as _ reported 


in Verdun-Jones and Cousineau, 1979:252). 


It is also been noted that the ability of the police to lay 
multiple charges facilitates plea bargaining (Verdun-Jones and 
Hatch, 1985:14). Indeed, Wynne and Hartnagel (1975) contend that 
except in relation to Native Indians, the likelihood of plea 
bargaining is increased significantly by the existance of 
multiple charges (as reported in Verdun-Jones and Cousineau, 
1979:252). Some authors assert that laying multiple charges is a 
means of gaining leverage on defendants in order to encourage 
guilty pleas (Littrell, 1979:132). It is also suggested that 
multiple charging gives the police greater control over case 
outcomes. Brannigan (1984:139) argues that multiple charging 
"ServeS to Signal all the relevant court personnel that the 
individual badly needs dealing with" and also "creates. the 
distinct impression that the client though probably not guilty 


of everything must Surely be guilty of something". 


Police also have the ability to lay a more serious charge 
than might actually be warranted, so that a bargain may be 
struck for a less serious charge. Verdun-Jones and Hatch 
(1985:15) suggest that this practice, along with the tendency of 
the police to lay multiple charges, may result in what are 
really "illusory" bargains, in that accuse persons are not 


getting genuine concessions at all. In any event, it should be 


Stressed that police charging practices are not uniform across 
the country (Verdun-Jones and Hatch, 1985:15). Therefore, the 
nature and extent of plea bargaining may vary across 


jurisdictins depending, in part, on police charging practices. 


Probably the single major influence on plea bargaining, 
however, is prosecutorial discretion. Indeed, "the discretionary 
power exercised by the presecuting attorney in initiation, 
accusation and discontinuing prosecution, gives him more control 
over an individual's liberty and reputation than any other 
public official" (quoted in Grosman,1974:187). With respect to 
plea bargaining, 

Daria of the prosecutor's professional sense of 

independence is based on his important exercise of 

discretion and his supervisory control over the flow of 
case dispositions. Freedom to enter into negotiations 
with defence counsel and to accept pleas to lesser 
offences, to reduce charges and to withdraw charges, is 

a major aspect of the key position that the prosecutor 

plays in the administration of criminal justice. 

(Grosman,1974b: 188) 

The influence of the prosecutor is also evident in their 
ability to make sentence recommendations. While the judiciary 
has emphasized that the final decision regarding sentence lies 
with the individual judge and that judges are not bound in any 
way by agreements made between Crown and defence, sentence 
recommendations by the Crown concerning both type and length of 
Sentence have generally been welcomed (Verdun-Jones and Hatch, 
1985:36). In fact, there are many reasons why a judge might want 


to follow the sentence recommendations of the Crown in cases 


where there has been a guilty plea. For example, a judge might 
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feel that the prosecutor is aware of relevant factors) and 
circumstances which are completely unknown to the court 


(Verdun-Jones and Hatch, 1985:37-8). 


In light of the major role played by prosecutors in the 
bargaining and sentencing process, one can eaSily imagine that 
differences in the nature and extent of plea bargaining either 
within or between jurisdictions could be dependent on the 
different approaches or beliefs of, individual Crown attorneys. 
For while approval of decisions must occasionally be obtained 
from senior prosecutors, most decisions concerning charge 
reduction or withdrawal are made on the independent initiative 


< 


of individual prosecutors (Grosman, 1974b:193). 


It can be seen, then, that plea bargaining varies according 
to the influence of many different variables, and that plea 
bargaining, in turn, will have an impact on sentencing. One must 
question, therefore, the impact plea bargaining would have on 


sentencing reforms and or any intended legal sanctions. 


To make the assumption that the impact of plea bargaining on 
sentencing could be nullified by the abolition of plea 
bargaining however, would be misguided. As previously stated, 
discretion removed from one point in the criminal justice system 
Simply reappears elsewhere. Church (1976) contends that such a 
displacement of discretion occurs in his study of the abolition 
of charge reduction plea bargaining in drug sale cases. Church 


attempts to determine the impact of the abolition of plea 
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bargaining on the entire judicial system, and therefore his 


study is not as narrow as other studies have been (Verdun-Jones 


and Cousineau, 1979:257£). 


The opportunity for Church's study arose when a "get tough 
on drug traffickers" policy was instituted by a new prosecutor. 
Prior to the new policy, drug trafficking charges were routinely 
reduced from "delivery of a controlled substance" to "attempted 
Salev or) possession”: inssexchange~ for a gui itvep! eaemenucen 
(1976:379) claims that this system produced a tendency toward 
overcharging. Judges were not involved in bargaining, except to 
ratify final agreements and, in fact, the participants in the 
System generally felt that judicial participation in plea 


bargaining was improper. 


After the implementation of the new policy, the trial rate 
soared, guilty pleas to reduced charges for drug sales were 
almost eliminated and the overall proportion of guilty pleas 
fell considerably (p.383). However, surprisingly enough, nearly 
three out of every four drug sale defendants (almost 75%) still 
pleaded guilty to the more serious charge. Church (1976:384) 


states: 


This extraordinary level of defendant cooperation would 

be difficult to explain in the absence of some form of 
negotiation through which assurances could be made that 
cooperative defendant behavior would be rewarded. 

What happened subsequent to the implementation of the new 


policy, argues Church, is that other forms of bargaining 


developed over concessions not affected by the policy. Charge 
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bargaining shifted to sentence bargaining, and this necessarily 
resulted in the involvement of judges in the process. This 
occured in spite of the general feeling that the judiciary 
should not be involved in plea bargaining, and the reluctance of 
judges to be so involved. Essentially, the bargaining took the 
form of prosecutors providing judges with "hypothetical" cases 
and the judges responding with "hypothetical" sentences (p.387). 
Those judges who did not become involved in bargaining soon 
found themselves with "docket problems", and Church (1976:399) 
attributes the rise in the trial rate to the unwillingness of 


these judges to negotiate sentences. 


It should also be noted that in spite of greater care taken 
by the police in charging people with trafficking, prosecutors 
were more likely to drop the charges, perhaps because this was 
one discretionary power they retained. In addition the 
conviction rate fell by nearly one sixth. Church (1976:390) 
argues that drug sale cases which would have resulted in reduced 
charge convictions found their way out of the system altogether. 
Judges were also more likely to dismiss cases (p.391). Church's 
Study illustrates the way in which criminal justice systems can 


adapt to a reform effectively nullifying its intent. 


Plea bargaining in particular has been called "pervasive, 
tenacious and infinitely adaptable" (Verdun-Jones and Hatch, 
1985:61). Plea bargaining will not be easily eliminated because, 
(1) the courts need to induce guilty pleas to ensure efficient 


case flow (Grosman, 1974b) and (2) plea bargaining may well 
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facilitate the accomodation of the multiple purposes of criminal 
justice systems (Verdun-Jones and Hatch; $1985:6%)< eeGuvenmethar 
plea bargaining is such an integral part of criminal justice 
Systems, attempts should be made to regulate and control rty 
rather than eliminate it. In any event, sentence reformers would 
be wise to consider the impact plea bargaining has on legal 


Sanctions before instituting any sanction reforms. 


Another study which examines the impact of plea bargaining 
reform is that done by McCoy (1984). In 1982 plea bargaining was 
prohibited in twenty-five felony categories in California. The 
legislation banning the plea bargaining, however, only referred 
to the Superior Courts. One consequence of the ban therefore, is 
that plea bargaining has shifted to the Municipal Courts, which 


deals with the initial intake of all cases. 


The results of the studies by both McCoy (1984) and Church 
(1977) indicate that attempts to reform plea bargaining elicit 
varied and diverse responses from the criminal justice system, 
but invariably fail to eliminate it. Furthermore, such reforms 
are usually accompanied by unanticipated and undesirable 
consequences (Verdun-Jones et al., 1985: 26). It can _ be 
concluded that plea bargaining is pervasive, tenacious and very 


adaptable (Verdun-Jones et al., 1985: 27). 


In attempting to illustrate the ways in which discretion 
shifts in the criminal justice system, McCoy (1984) offers what 


Gan be called the’ ‘"Hydrauic ‘Theory"” of%diseretion, In this 
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theory an analogy is drawn between discretion in the criminal 
justice system and a set of hydrauic brakes" 


IfscyouUsswish»sto  spushsdown on one point ,sthnesausplaced 
volume of fluid will exert pressure and "bulge out", 
reappearing elsewhere in the mechanism. Similarly, 
Giscretion in the criminal justice system can never be 
extinguished; it is simply dislodged and shifted to 
other system parts... 


In fact, dicretionary decision-making may be a necessary 
part of most, if not all, criminal justice systems. Verdun-Jones 


et al. (i9B5:927) estates 
Given that fact the the criminal justice systems are 
charactized by attempts to acheive many varied and often 
conflicting goals, then it seems reasonable to assume 
that these systems will always generate and perpetuate 
discretionary decision-making processes aS adaptations 
to these multiple ends. Discretion appears to permit and 
facilitate the accomodation of these multiple purposes 
of criminal justice systems. 


Given that plea bargaining is such an integral part of 
Criminal justice systems, the suggestion has been made that 
attempts to formalize and control it may have beneficial effects 
for the criminal justice system (Verdun-Jones and Hatch , 
1985:60). However, as Verdun-Jones et al. (1985: 27) make clear 
while it may be possible to limit plea bargaining and other 
discretionary decision-making, it is not so easy to implement 
Strategies that will actually acheive the intended consequences 
of the policies to control or constrain discretion. Furthermore, 

achieving the intended consequences for one component of 

the System does not mean that the intended consequences 

will be aggregated throughout the system...In addition, 

it is likely that the combinations of intended and 
unintended, as well as desired and undesired 


consequences, will interact throughout the system to 
produce no single set of consequences. 
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Variations due to Bureaucratization 
ee ee et CAUCT Atl Zao 


Several authors have discussed what they claim is the 
increasing bureaucratization of the criminal justice system (see 
, for example, Blumberg, 19677 " Litereti aa onone According to 
these authors, the fundamental nature of criminal justice has 
Slowly changed from a system of due process to one resembling 
"assembly line justice" (Blumberg, 1967: 5). Blumberg (1967) 
contends that traditional forms of due process most notably the 
presumption of innocence and routine adversarial proceedings, 
are being replaced by bureaucratic due process which tends to 
promote the goals and requirements of the court organization 


itself, rather than the rights of individuals. 


The caseloads of criminal justice systems which must be 
handled with limited resources and personnel, may cause problems 
between the administration of the law and the law itself, 
because the two operate on principles which are not very 
compatible. Administration emphasizes impersonal efficiency in 
the processing of cases. The law, on the other hand, emphasizes 
the autonomy of the individuals, and the principles of due 
process provide checks against efficiency (ii ttrellpai979e8 52). 
Law and administration in the large scale organization of 
Criminal justice, are forced into a Single process and officials 


must attempt to strike a balance between the principles of the 


two. 


Littrell (1979: 134) argues that bureaucratic justice 
telescopes the series of checkpoints inherent in the due process 
model of justice, in order to acheive the efficient production 
of criminal dispositions. For example, no longer is there a 
presumption of innocence. Instead, guilt is assumed and 
defendents have to prove their innocence (p. 148). Also, rather 
than having accusations resolved in adversarial proceedings, 
which takes time and money, most cases are disposed of by way of 
guilty pleas. Grossman (1982: 168) makes essentially the same 
argument, stating: 

If due process Standards or protections seriously impede 

the system's capacity to determine efficiently the large 

number of cases continually flowing into it, the 

protections will often fall victim to the administrative 
demands and the pressures of production. 
In sum, "the tension between the administrative policy and legal 
principles designed to protect individuals have been resolved in 
favour of the administrative policy" contends Littrell (1979: 
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In bureaucratic justice, guilty pleas are encouraged to save 
time, energy and resources, as well as to avoid the 
unpredictability of trial (Blumberg, 1967: 61). As part of the 
inversion of authority, it is believed that judges and juries 
play -<as relatively small. role. (Littrell. 1979: 35)Atehougn 
judges have the most formal authority, there role is, in effect, 
limited due to the many guilty pleas brought before the courts. 
Judges cannot assess every case. They must assume that the bulk 


of the work done by officials at earlier stages has been done 


Properly (p. 36). The bulk of the discretionary decision-making 


is thus pushed down the system. 


With this in mind, the way in which legal sanctions are 
implemented or the impact they might have, can be expected to 
vary according to _ the level of bureaucratization in any given 
jurisdiction. The extent to which a court system operates on an 
adversarial versus bureaucratic system of justice will effect 
where and how discretion is exercised, the incidence of plea 
bargaining and how other administrative demands are balanced 
with the rule of law. Legal sanctions, then, will vary because 
although legislative decisions may be equally applicable across 
the country, the administration of legislative decisions is 
Carried out by bureaucracies, which may differ from jurisdiction 


womgunrsdiction (Henshel, “1976: 133)" 


eee _-l 


Rather than discussing differences between individual judges 
or lawyers, it may be more meaningful to look at the 
organizational context in which those judges and lawyers work. 
Griffiths et al. (1980: 189) point out that the task environment 
is often ignored in research on individual decision-making. Yet 
no person in a criminal justice system makes decisions or 
performs duties in isolation. The task environment may influence 
the attitudes, beleifs and behavior of individuals operating 


within it (Griffiths et al. (1980: 189). 
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Eisenstein and Jacob (1977: 10) aruge that the courts are 
organizations (distinguished from bureaucracies in that they are 
not heirarchical). The individuals who work in the courtroom, 
most notably judges, prosecutors and defence attorneys, perform 
specialized functions which fit into a broader pattern. These 
players, along with the court clerks, baliffs and, to a limited 
extent, defendants, form courtroom workgroups. These courtroom 
workgroups may differ significantly from each other, even those 


which operate within the same court. 


Eisenstein and Jacob (1977) argue that the policies and 
practices within different workgroups have a Significant impact 
on the decision-making. They purport to find variations in the 
case outcome according to the differences between various 
workgroups. For example, the identity of the courtroom is the 
most important variable in the decision to go to trial in three 
different cities. Defendant and case characteristics have very 
little to do with this decision. "Where defendants were 
processes was clearly more important than who they were or what 
they did" (p. 205). Severity of sanctions also varies between 


workgroups (p. 300). 


In conclusion, it can be stated that sentences are not the 
product of a single organization - the criminal court. Sentences 
are the product of many court organizations, each with slightly 
different goals and norms (p. 278). Reforms must take into 
account the nature of workgroups, as their effect on the impact 


of legal sanctions is clear. 


Criminal Justice System's Reactions to Change 


In order to determine whether a change in sanction type or 
level or any other reform will have its intended impact, it is 
necessary to examine not only the individual agencies and 
practitioners within criminal justice Systems, but to look at 
Criminal justice systems overall. The practices or actions of 
one segment of a criminal justice system do not exist ina 
vacuum; everything that happens within a system often affects 
other parts of that system. Austin and Krisberg (1981:166) state 
that criminal justice systems are interactive. Changes in one 
segment trigger reactions among others. These reactions may take 
the form of resistence, attempts to transform the reform 
Strategies or efforts to destroy the reform completely. This is 
due, at least in part, to the competing and conflicting goals of 
the various components within as well as between the various 
systems. 

No social institutions as complex as those involved in 

the administration of criminal justice serve a _ single 

function or purpose. Social institutions are multivalued 

and multipurposed. Values and purposes are likely on 

occasion to prove inconsistent and to produce internal 

conflict and tension. (Allen,1981:111) 
Furthermore, different agencies within criminal justice systems 


compete with one another and tend to evaluate reforms on the 


basis of the impact the reform has on that agency (Austin and 


Krisberg, 1981:166). 


There are a plethora of examples which demonstrate the many 


ways in which reforms can be resisted or altered by various 
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agencies in these systems. In addition, criminal justice systems 
are also known to quietly adapt to changes in ways that negate 
the impact of reforms and nullify the intentions of the reform 


advocates or sanctioning.. 


Zimring and Hawkins (1973:62) claim that when sanctions are 
perceived as being "too harsh," there is often a deliberate 
refusal by the various criminal justice agencies to fully 
implement the statutes to which the severe consequences are 
attached. Judges, juries, prosecutors and police use their 
discretion in ways that mitigate the severity of the law. With 
some offences, they may just refuse to apply a statute 
altogether (Littrell,1979:168) This may be especially true in 


cases where they can identify with the offender. 


Shover et al (1977) argue that the reasons new legislation 
in Tennessee providing for increased penalties for impaired 
driving have no impact on the highway traffic fatalities rate is 
because the law is not really implemented in the way in which it 
was intended. First of all, the police have not intensified 
their efforts to arrest drinking drivers. Second, although 
judges send more impaired drivers to jail than they did 
previously, they also increasingly find offenders not guilty. 
Judges are also quite willing to grant restricted drivers 
licences, which tend to negate the severity of the mandatory 
licence revocation for convicted offenders. In addition, 
although a 48 hour prison sentence is made mandatory under the 


new law, judges are often willing to suspend it. Last, there is 
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some indication that prosecutors are using the new sanctions as 
threats to obtain guilty pleas in return for lesser offenses. 


Shover et al (1977:497) contend that: 


Court personnel appear to be preoccupied with the 

problems of Managing a smooth flow of cases. As a 

result, when provided with legislation calling for more 

severe penalties, they often use them as a tool for 
helping them cope with the management of work flow... In 

them very process of using the threatened sanctions in 

this way their severity is mitigated. 

Another example of a criminal justice systems ability to 
undermine the impact of increased legal sanctions is discussed 
by Zimring (1978). He notes the failure of the Rockerfeller 
(1973) drug laws to deter drug use and argues that the reasons 
for this failure include reduced arrests, fewer offenders sent 
to prison and longer delays in adjudicating drug cases. In other 
words, various "adjustments" occur at different levels of the 
criminal justice system in such a way that the intended impact 
of the new legislation is considerably weakened. The new laws 
are also used by prosecutors to encourage plea bargaining in an 
attempt to manage their workloads (Austin and Krisberg, 
oc 160). zimring (19762159 )concludes. 

...the study of the 1973 Rockerfeller legislation shows 

the resiliency of city criminal courts under the most 

sustained and sophisticated attack on business-as-usual 

in the last two decades. The drug legislation was a 

clear mandate for change-and some change occured. But 

the net effect of court delay and other adaptive 

responses was to postpone, if not nullify*s theabasizc 

thrust of the 1973 legislation. 


Sometimes reforms are aimed at curtailing the discretion 


that can be exercised to alter the intended impact of legal 
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Sanctions. However, aS Doleschal (1978:405) states, removing 
descretion from one place in the criminal justice system seems 
to simply displace it elsewhere. Austin and Krisberg (1981:182) 
argue that determinate sentencing may have taken discretion away 
from parole boards, but at the same time it has_ enhanced 
prosecutorial discretion. Prosecutors may opt to "ignore" 
factors which would increase the length of sentence (ie. use of 
a weapon) in exchange for a guilty plea. Also, the discretion to 
grant an early release from prison remains, but has shifted from 
the parole board to correctional officers who award "good-time" 


credits (Austin and Krisberg,1981:182). 


Zimring (1983:113-4) makes the same argument. He states that 
Criminal justice systems suffers from a "bark and bite" 
Syndrome; that is, "the felt necessity to announce far more 
substantial criminal penalties than the system 1s willing or 
able to impose" (p.113). The example he gives concerns the 
abolition of parole in Illinois. Rather than completely removing 
the discretion to shorten a prison term, however, the 
legislators created a system of good-time discounts which allow 
inmates to earn up to 50% off the legislated nominal criminal 
sentence. The difference is that now prison guards rather than a 
parole board exercise this discretion. Arguably this worsens the 
state of affairs, since discretionary decisions made by prison 
Guards or administrators are far less visible than decisions 
made by a parole board. In keeping with his belief that the 


system likes (tos bark «louder. “than it reallly wantsuto bite, 
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Zimring (1981:329) asserts that systems of parole and good-time 
allow the legislature to advertise heavy criminal sanctions 


loudly, and then quietly reduce them later. 


Doleschal (1978:399) goes so far as to suggest that there is 
"homeostasis" in crime and the responses to it. In other words, 
there is a social equilibrium whereby changes to the systems 
trigger counterforces which restore the "equilibrium." 

Discretion removed from one point of justice simply 

reappears elsewhere; punishment increased at one point 

1S nullified in practice at another 

point...(Doleschal,1982:146) 

-..-Crime and punishment are also in social balance, in 

an equilibrium assuring that neither can get out of hand 

in the long run, that both have their distance 

limits. (Doleschal, 1982:150) 

This "dynamic equilibrium" in criminal justice, according to 
Doleschal (1982:148), prevents those attempting to reform 
Criminal justice by increasing or reducing legal sanctions from 
Succeeding. Zimring and Hawkins (1973:67) contend that 
increasing sanction levels potentially causes and exacerbates 
tension within criminal justice systems more than any other kind 
of deterrence oriented reform. Raising sanctions may have 
untoward effects at all levels and stages of criminal justice 
systems to resist such changes, or nullify the impact of changes 
through its ability to adapt. Thus the Law Reform Commission of 


Canada (1974:68) suggests that a natural evolution of criminal 


justice reform is more likely to "take" than forced changes from 


the top. 
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